himited services in the industrial park in which it is located.'"™ Specifically, it provides
international 800 service for a telemarketing service center for data processing located in an
international Free Trade Zone. In summary, we find no basis at this time to regulate AT&T
as a dominant carrier on any U.S. international route where AT&T is affiliated with a foreign
carrier in the destination market.

C.  Eorbeaance

94, As noted above, the most recent data available to the Commission reveals that
there are four markets in which AT&T is the sole facilities-based provider of IMTS.'"" These
markets are: Madagascar, Western Sahara, Chagos Archipelago, and Wallis and Futuna.
Based on the record developed in this proceeding, we believe that it is appropriate to forbear
from imposing dominant carrier regulation for IMTS to these countries.

95.  Under new Section 10 of the Communications Act of 1934, as added by the
1996 Act, the Commission must forbear from imposing any regulation "in any or some . . .
geographic markets® if we determine that: (1) enforcement of such regulation is not necessary
to ensure that rates are just and reasonable or not unjustly or unreasonably discriminatory; (2)
enforcement of such regulation is not pecessary for the protection of consumers; and (3)
forbearance from applying such provision is consistent with the public interest '** Moreover,
as part of the determination, the Commission must also consider whether- forbearance from
enforcing regulation will promote competitive market conditions, including the extent to
which folr'?cmnce will enhance competition among providers of telecommunications
services.

96.  As to the first two prongs, as mentioned above in Section III. B. 1., historical
wrends suggest the strong possibility that more than one U.S. facilities-based carrier will soon
enter these four markets. As discussed throughout, such potential competition can ensure that
prices continue to remain just and reasonable, and we belicve that it will do so. Indeed, as
also noted above, there is no evidence in the record to suggest that there are substantial
barriers to entry which impede potential competitors from entering immediately.'™ We also
note that the tariffed rates to these four locations are not out of line with tariffed rates to
international locations. There are other countries with rates that are higher than or similar to

¥ AT&T Afflistion Letter at §.

V' See 1994 Secnion 43.61 International Data, Table E.1, at 2-5.

% 47 US.C. § 160G).
" 47 US.C. § 160(b).

% See supra Sections II. A. and B.
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those for these countries.”® Faced with such evidence, therefore, we conclude thar domigant
carrier regulation to these four countries is not required to ensure that rates are just and
reasonable or to otherwise protect consumers.

97 As to the last prong, this Commission has consistently heid that, when the
economic costs of regulation exceed the public interest benefits, the Commission should
reconsider the validity of continuing to impose such regulation on the market.'” The
Comtnission’s most recent data reveal that the actual amount of U.S. biiled revenues 1o cach
county is de minimis compared to the overall number of total U.S. biiled revenues. ¥ Total
U.S. billed minutes for each of these four routes also account for a de minimis share of total
US. billed minutes.'™ Collectively, the minutes to these countries account for 0.0025 percent
of total U.S. outgoing minutes. With such small amounts, we belicve that we cannot justify
the economic costs of dominant carrier regulation — ¢.g., inhibiting innovation in prices or
services, imposition of substantial compliance on partics and administrative costs on the
Commission'” -- for routes with such de minimis waffic.' In such circumstances, such
regulation can acrually impede, rather than promote competitive market conditions, includin_g
deterring competition among providers of telecommunications services. Accordingly, we will
forbear from applying dominant carrier regulation to these four countries.

IV. Conclusion

98.  In light of the above, we conclude that AT&T bhas demonstrated that it lacks
market power in international telecommunications markets and, accordingly, we grant
AT&T's motion for reclassification as a non-dominant carrier for both IMTS and multi-
purpose earth station services. AT&T remains bound, however, by its status as a common
carrier and by its voluntary commitments in this proceeding, and the Commission remains
committed to enforcing its rules through our investigation and complaint procedures.

99, Our declaration here that AT&T is non-dominant in the provision of _
\nternational services on most U.S. interational routes, and our forbearance from imposing

' See AT&T Tariff No 27, §§ 24.1.2.C.1 and 24.1.2.C 6(a).

%1 Sep AT&T Reclassification Order at 4 32 and n.90.

9 Acrual billed revenues to each country are: Madagascar ($307,490), Chagos Archipelago ($145,234),
Wallis & Futuga (34,851) and Westers Sahara ($17.00). See FCC 1994 Section 43.6] Imernational
Communications Data (1996), Table E-1.

™ See supra Section 1L B. 1.

1% See AT&T Reclassification Order st § 33.

™ See eg. ATET Reply at6n.13 (~profitability is a key issue for carriers in deciding where (and how) 10

serve”™)
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dominant carrier requirements on remaining routes, will have several effects. First, AT&T 105

will be freed from price cap regulation for its residential IMTS. AT&T will not have to release
submit cost support data now required for above-cap filings, of the additional information that ’
it is now required to submit with tariff filings for new services. Second, AT&T will be

allowed 1o file tariffs for all of its international services on one days’ notice, without

economic or cost support, in the same form as filed by other pon-dominant carriers, and the

tariffs will be presumed lawful.'” Third, the Section 214 requirements imposed on AT&T as

a dominant carrier will be eliminated and AT&T will be subject 1o the Section 214

requirements of non-dominant U.S. internatiopal carriers.

100. As a non-dominant or forborne carrier, AT&T will still be subject to regulation
under Title II of the Act. Specifically, Title I requires carriers to offer international services
under rates, terms and conditions that are just, reasonable and not unduly discriminatory
(Sections 201 and 202), and Title II carriers are subject to the Commission’s complaint
process (Sections 206-209). Title II carriers also are required to file tariffs pursuant to our
streamlined tariffing procedures (Sections 203 and 205).

101.  We recognize that the international services market is not fully competitive and
that prices for IMTS are high. We believe, however, that the current imperfectly competitive
market is not the result of AT&T’s market position but, rather, stems from structural
probiems in the international services market The Commission will continue to consider
issues related to these structural problems in both pending and future proceedings.'**

102. The Commission delegates the authority for making the necessary adjustments
to implement this Order to the International Bureau, working in conjunction with the
Common Carrier Bureau. This Order will be effective upon its release.

V.  Ordering Clauses

102, According, it is HEREBY ORDERED that AT&T's motion for reclassification
as a non-dominant carrier in U.S. international telecommunications markets, including
international message telephone service and multi-purpose earth station services, under Part 61
of the Commission’s rules is hereby GRANTED.

104. IT IS FURTHER ORDERED that AT&T shall comply with the commitments
in its May 2, 1996 ex parte letter from R. Gerard Salemme, Vice President — Government
Affairs, to William F. Caton, Acting Secretary, Federal Communications Commission, and
which are summarized in this order in Appendix A.

'Y Streamiining Order %4 77.

"™ See, e.g. Foreign Carrier Entry Pending R ideration; A ing Rate Policy St Regulation
of International Accounting Rates, CC Docket No. 90-337, (Phase IT), Second Further Notice of Proposed
Rulemaking, 7 FCC Rcd 8040 (1992).
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IT IS FURTHER ORDERED that this Order will become effective upon its

FEDERAL COMMUNICATIONS COMMISSION

William F. Caton
Acting Secretary



AT&T, in its May 2, 1996 ex parte letter, states that it commits to the following provisions:

1

~

w

Appendix A

STATEMENT OF VOLUNTARY COMMITMENTS
IN MAY 2, 1996 AT&T EX PARTE LETTER

For a period ending May 9, 1999, AT&T will maintain its annual average
revenue per minute {[ARPM] for international residential calls (equivalent to
basket 1 price capped services) at or below the 1995 ARPM level including for
the partial year of 1999. Such a determination will be made using the total
revenues and total minutes generated by residential customers using
international switched services. AT&T will report its APRM for 1995 and
ongoing for international residential switched services confidentially to the
Commission on an annual calendar year basis through 1998 and for the partial
year of 1999 detailing the total revenue and total minutes generated. The
purpose of such a report will be for monitoring this commitment. Moreover,
AT&T is willing to provide a letter from its external auditors verifying the
ARPM calculation.

In the event of a significant change that substantially raises AT&T's
internationa per minute costs, AT&T may make rate changes that increase the
international residential switched services annual ARPM above the 1995 level
on not less than five (5) business days notice to the Commission prior to
implementing such a rate. The notice to the Commission shall be for the
purpose of highlighting this commitment.

For a period ending December 31, 1996, AT&T wili maintain rates in effect on
April 1, 1996 for customers enrolled in AT&T’s True Country offer (excluding
China). Thereafter, AT&T may raise rates for True Country; however, if the
rates for this offer increase by more than 5% (excluding China), AT&T
commits to have an offer in place with rates for a customer’s selected country
(excluding China) discounted 15% compared to the same basic international
long distance price schedule as in the current True Country offer. This 15%
discounted offer will be available until May 9, 1999.

a. AT&T will provide the Commission a quarteriy report on its provisioning of
circuits to the cable membership as a whole and separately for AT&T’s circuits
for those cable systems in which AT&T is the cable maintcnance authority.
AT&T will use a quarterly forecast of circuit activation provided by the US
cable owners to plan demand and improve circuit activation intervals. AT&T
will use these forecasts to establish standard intervals that are intended to
reduce the current provisioning intervals to 15 days for intra-office and 25 days

18002

for inter-office circuit activation effective July 1, 1996. AT&T further agrees
to improve its process and to identify the differences between interconnection
services and cable station maintenance authority responsibilities and act in good
faith to reduce provisioning intervals to 7 days for intra-office and 20 days for
inter-office circuit activation no later than October 1, 1996. AT&T will
provide this quarterly report for a period of one year ending June 1997, and
will continue to report its performance to the FCC and its cable parmers unil
the targeted intervals are achieved and maintained for two consecutive quarterly
reports, unless AT&T's inability to achieve the intervals is caused by material
inaccuracies in the forecast from other carriers or the actions of a foreign
administration.

b. As to consortium cable systems that land in the US in which AT&T is an
owner, AT&T will, for a period ending May 9, 1999, subject to the terms of
the applicable C&MA, act as a broker for US carriers that have been unable to
become owners of international cables to purchase and transfer on an IRU basis
whole-MIU capacity desired by those carriers from the common reserve of the
cable system.

AT&T will provide the dry-side portion of the DACs (that equipment
associated with connections to the domestic US carriers’ networks) on an IRU
basis retroactive to the start of service for TAT-12/13 and TPC-5 at the option
of each US-end owner. The wet-side portion of the DACs (that equipment
associated with connections to the submerged cabie system) remains the
property of the consortium cable owners.

AT&T will seek competitive bids for the provision of backhaul facilities used
for submarine cable restaration. Bids will be sought beginning one year before
the expiration of any existing or pending restoration agreement. AT&T’s
obligation as cable station operator to make space available to successful
bidders is subject to applicable government laws and regulations.

AT&T will form and manage a Western Owners group to foster on-going
discussions concerning the quality and performance of AT&T’s operations at
the cable landing stations and involvement in wet plant (submerged cable and
associated equipment) maintenance and repair. AT&T will notify the
Commission of the schedule for the semi-annual meetings of this group. Any
owner may propose a meeting of this group to its chairperson.

AT&T will use its best efforts 10 achieve a TAT-12 restoration arrangement for

existing capacity. AT&T and PAT have agreed to usc their best efforts to
resolve pricing and equipment issues by June 7, 1996.
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AT&T with the Eastern and Western cable owners will establish a committee 1o
discuss the long term consortium cable planning configurations for the Pacific
Ocean, Americas, and Atlantic Ocean Regions.

AT&T commits 1o conform to the disclosure requirements of Section 64.1001.
in accordance with the following interpretation:

a. When an AT&T time-bounded accounting rate has cxpired without a new
agrecment having been approved by the Commission, AT&T will notify the
Commission and the other facilities-based carriers that correspond with the

foreign carrier of the expiration within thirty days after such expiration; and

b. AT&T will notify the Commission and the other facilities-based carriers that
correspond with the foreign carrier of any payment on account (including
payment a the expired rate level) made to the foreign carrier after expiration of
a time-bounded accounting rate and before a new rate has been bilateraily
agreed and approved by the Commission, within thirty days after payment.

c. Absent industry-wide compliance and/or enforcement by the Commission of
US carrier disclosure obligations consistent with the interpretation of Section
64.1001 set forth above, AT&T’s commitment will expire on December 31,
1996. ’

For a period ending May 9, 1999, AT&T commits to use its best efforts to
establish one minute accounting ratc arrangements. Where, despite AT&T's
best efforts to do so, AT&T only can achieve a growth based arrangement,
AT&T commits to use its best efforts to establish the growth-based thresholds
on aggregate industry traffic volumes. Where, notwithstanding AT&T’s best
efforts, AT&T cannot obtain such an agreement and only a growth-based
arrangement based on AT&T's traffic volumes is achievable, AT&T commits
that, at the request of the Commission, it will provide traffic information for
cach settlement period sufficient to determine AT&T’s average accounting rate
(i.e., equivalent ope-minute accounting rate) under the growth-based
arrangement. For all pending waiver requests of AT&T involving growth-based
arrangements or with respect to any other growth-based arrangements the
Commission may identify, AT&T further commits to submit traffic information
for each period sufficient to determine AT&T’s average accounting rate.

AT&T will file a circuit status report for calendar year 1997 with respect to
AT&T circuits between the US and its WorldPartners’ members on their home

country route.

AT&T will file a confidential report, covering the twelve-month period after
the issuance of a Commission order on AT&T's Motion for Reclassification, of
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the number of AT&T-led WorldSource services bids with respect to services
provided with equity members of WorldPartmers. With respect to that twelve-
month period, AT&T will also assist the Commussion in the gathering of public
information about competing bids in the international market for global
seamless services.

For a period ending May 9, 1997, AT&T will provide the Comumission with the
name of the purchaser, facility, capacity and price for IRU conveyances to
other US carriers not affiliated with AT&T within thirty days after the

conveyance.
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Appendix B

Appendix B

Jamaica $110.130.087 93.5% §5176,394,111 78.5%
Montserrat $1.900,887 92.0% $2,827,637 76.0%
Saint Kitts and Newvis $5.523,060 91.4% $7.814,723 . 77.1%
Turks and Caicos !slands $2,585,504 93.2% $4.179.917 80.1%
US Virgin Istands $966,344 95.6% $18.643,100 95.5%
Belize $14.053,645 94.5% $16,424.422 78.5%
Nicaragua $29,578,758 98.0%, $45,853,404 98.0%
Saint Pierre and Miqueton $24.,450 ' 92.4% $32.899 62.2%
[French Guiana $523.600 30.9% $619.622 65.9%
Guyana $18.863,267 100.0%. $50.202.176 86.9%
Suriname $3,.636.054 : 100.0%. 515,195,651 ! 80.0%
Afghanistan $251,945 99.9%. $6.067 - 75.4%
Bhutan ! $97.381 - 100.0%, $174,126 52.9%
Brunei $621.238 : 98.8%. $1.539.482 . 48.3%
Burma $1.609,594 . 100.0%. $4,076.081 54.7%
Chagos Archelago ! $0 ! i $145,234 100.0%
Laos : $641,975 | 98.3%! $2,347.942 . 58.8%
Maldives )i $287,279 99.8% $289.974 62.9%
Nepai i $2,851,661 ! 99.1%' §4,709,229 62.4%
Cook Islands | $298,042 | 91.4%i $639,184 87.2%
Wallis and Futuna ! $396 | 100.0%{ $4,851 ; 100.0%
Midway Atoil i $46.577 98.6%| $73,828. | 89.9%
Wake Isiand { $21,826 100.0%| $1,292 99.4%
Aibania : $798.581 91.4%] $2,577,065 | 65.4%
{Buigaria ! $4,138,676 99.6%i $9,039,447 ! 55.2%
Poland $73.717,543 ! 90.2%; $98.851,658 ) 71.3%
Romania ;  $17,064.859 | 99.6% $25.248,235 65.0%
USSR (Russia for 1994} | $43.627.650 | 90.5% $115.873,702 | 58.4%]
Yugosiavia (Serbia for 1994} ' $34,816,137 ( 99.7% $21,053,725 ' 93.4%
Antarctica $8,454 | 98.9%]| $11,317 10.1%

' $483,785,042 | ,$872,637,021 R

1991 : 1994

1Counury US Billed ATAT . US Billed J AT&T

| Revenue Market Share Revenue | Market Share
largorra $408,740 : 99.7%: $121,064 89.5%
Gisranar $394.837 99.9% $830,035 74.3%
[L-ecntenstein $417,459 99.9% $469,815 99.9%
‘Maita $1.883,355 99.9%, $2.875.870: 89.4%
Tﬁgo(a $640,234 | 92.9%| $1,612.842 ! 55.5%
Berin 1 $517,740 | 99.9%; $1,148,213 1 63.5%
Botswana ! $1,167,938 ¢ 90.0%; $1,572,054 63.8%
Burkina ! $835,777 | 100.0% $1.151,151 66.5%
Burundi ' $860,915 | 100.0% $1,728,145 80.7%
Cameroon 43,633,729 | 93.6% $4,928,688 61.1%
Central African Republic $392,126 ' 99.5% $830.700 $7.0%
Chag $411,862 | 100.0% $719,946 57.5%
[Comoras 336,483 | 96.6% _ §145.534 85.1%
Cote d'lvoire $7,495,819 i 100.0%] $12,320,591 59.8%
Dijiboutt $1,006.898 | 98.4%) $892,954 50.5%
Eguatorial Guinga $106,773 | 100.0% $188,509 94.2%
Ethiopia ' $15,6548,529 98.8%) $18.436.811 64.7%
Gabon ' $1.336,482 100.0% $1,698,939 61.0%
Guinea R $1,237,951 100.0% $2,697.876 84.2%
Guinea-Bissau | $303,358 94.3% $813,567 59.8%
Lesotho ] $442,428 99.9% $622,242 80.7%
Libena i $3,248,151 94.2% $6,052,238 79.9%
Libya i $985,458 99.9% $1,358,569 97.9%
Madagascar ' $578,026 | 99.7% $807.490 100.0%
Mais | $2,913,882 | 99.9% $4,454,956 54.8%
Mauritius $3C4.381 39.7% $1.576,345 65.5%
Morocco $8,870.951 99.9%| $14,353,226 63.0%
[Mozambigue i §723,842 96.3%) 41,987,521 48.9%
Nampia i $782,394 99.9% $1.293,673 99.7%
Niger ! $1,018,416 97.9% $996,282 68.1%
Rwanda | $644,049 99.7% $500,797 99.7%
Saint Heiena ! $89.532 99.7% $205,215 38.3%
Sao Tome and Principe | $119,794 93.9%( $40,809,904 76.9%
Sterra Leone ) $4,964,007 98.8% $8,584,495 71.0%
Somalia $339 100.0% $1,539 99.4%
Sudan { $3,196,487 100.0%! $2,947,154 57.4%
Swantand i $581,113 99.9% $732,493 87.4%
Togo [ 81,333,247 100.0%! $2,006,543 93.7%
Uganda T $1,385,890 | 100.0%] $3.537,251 56.6%
Western Sahara i $24 | 100.0% $17 100.0%
Zaire i 816,261 | 99.9%| §1,607.726 6.7%
Zimbabwe { $3,413,843 99.8% $5,353,382 69.9%
Lebanon ] $8,646.465 98.5%| $37,503.447 53.4%
Anguilla ! $2,.011,375 91.3%| $19,376.456 97.3%
Cuba I§21,210,237 99.9%| $26,823,915 . 91.2%
|Grenada $7.579.497 90.2%) $9,510,773° 78.7%
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Separate Statement
of
Commissioner James H. Quello

Re:  Motion of AT&T Corporation 1o be Declared Non-Dominant for International
Services, Report No. DC 96 -

{ strongly support this Declaration of Non-Dominance for AT&T Corporation
("AT&T") in the provision of international services. This Order complements our
previous declaration of non-dominance for AT&T in the domestic interexchange market. '
The key finding underlying this Declaration is that AT&T no longer possesses market
power in the international services market or controls bottieneck facilities.

By being found to be "non-dominant” for IMTS, AT&T is now free regulatorily
to do what it has sought to do as a practical matter, that is, compete for customers for
international communications. Reclassifying AT&T as non-dominant will remove the
regulatory strictures that subjected AT&T, but not its competitors, to price cap regulation
and more stringent tariffing and Section 214 requirements. AT&T can now compete on
an even footing, without such unnecessary and unproductive regulatory shackles.

[ emphasize that, although AT&T has made certain voluntary commitments during
the wansition period, we do not find AT&T responsible for any structural or systemic
problems that may exist in the IMTS market. This Commission must pursue other
regulatory devices tn spur competition in the provision of interpational services.
Continuation of dominant carrier status would accomplish nothing except ipequitably
burdening AT&T. Putsimply, it is unfair to hold AT&T responsible for “problems” that
we have not clearly identified, that they did not create, and thar they cannot fix.

We are freeing AT&T from outdated constraints to allow it to compete fully in the
{MTS market. All existing and potential customers will benefit thereby and for that
public interest reason | am happy to support this item.

i

Motien for Reclassification of American Telephone and Telegraph

company as a Nen-Dominant Carrier, 11 FCC Red 3271 (19995)
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SEPARATE STATEMENT OF

COMMISSIONER RACHELLE B. CHONG
Re  Motion of ATET Corp. to be Declared Non-Dominant for Intermational Service

In declaring AT&T 2 non-dominant carrier in the marker for international services,
we lift the final vestige of dominant carrier regulation that exists over this company.
This decision is consistent with my regulatory philosophy that competition should trump
regulation and that similarly siruared competitors should be treated similarly under our
rules.

I write separately to acknowledge that although this decision narrows the existing
regulatory dispariry berween AT&T and its competitors, it also recognizes that the market
for international services continues to be marred by generic strucrural problems unrelated
o AT&T’s market position. The actions we take today will help expedite the trend
toward full competition. Competition will provide the best salution for these structurai
problems. 1 also believe that, consistent with Congress’ goals enunciated in the 1996
Telecommunications Act, new entrants into the U.S. international services market, such as
the Bell Operating Companies, will provide the optimum solution to reduce high U.S.
international calling prices.

Moreover, just as with our previous dominant carrier regulatory regime for
AT&T’s domestic services, I believe that the public interest is ill-served by a regulatory
process that builds in delay for one service provider and forces it to show its hand 1o its
competitors before it can introduce new service offerings or rate reductions in the marker.
By eliminating the longer tariff filing notice period applicable only to AT&T and ot its
competitors, we will help to encourage more price competition in the international service:
market. Finally, I believe that today’s decision is another signal of our continuing
steadfast resolve to push for vigorous comperition in all foreign telecommunications
markets, and that, in time, this procompetitive policy will produce results that solve the
outstanding generic structural preblems in the world marker.
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1. INTRODUCTION

1. On September 22, 1993, AT&T Corporation (AT&T) filed 3 motion with this
Commission to be declared non-domisant under Part 61 of the Commission’s rules and
regulations.! On April 24, 1995, AT&T filed an ¢x parte submission to supplement and
update its original motion.’? As explained below, we find that the record evidence
demonstrates that AT&T lacks market power in the interstate, domestic, interexchange
market, and accordingly, we grant its motion 1o be reclassified as a non-dominant carrier
with respect to that market.

2. We defer consideration of AT&T's request to be reclassified as non-dominant
in its provision of all intemational services becanse that category of services requires a
different market analysis. We also announce our inteation to initiate a new proceeding to
consider whether our regulation of interstate, domestic, interexchange services seeds o be
reexamined in light of our conclusions here regarding the state of that market and our
reclassification of AT&T as non-dominant.

II. BACKGROUND
A.  The Competitive Carrier Proceeding

3. Betweea 1979 and 1985, the Commission conducted the Competitive Carrier
proceeding,® in which it examined how its regulations should be adapted 1o reflect and

' Motion for Reclassification of American Telephone and Telegraph Company as a
Non-Dominant Carrier, CC Docket No. 79-252, filed September 22, 1993 (AT&T
Motion).

! Ex Pane Presentation in Support of AT&T's Motion for Reciassification as a Non-
deminant Carrier, CC Docket No. 79-252, filed April 24, 1995 (AT&T April 24,
1995 Ex Pante Filing). Both the motion and the ¢x partg submission were put on
public sotice for comment. We received comments or reply comments from the
pantics listed in Appendix A.

CCDockaNo 19-252 Noneeofllqniryuu
Rnlumkin; 71PCC2¢308(19‘I9) Fimnaponandom $SFCC2d1
(1980) (First Report and Order); Further Notice of Proposed Rulemaking, 84 FCC 2d
445 (1981) (Funther NPRMD; Second Further Notice of Proposed Rulemaking, FCC
$2-187, 47 Fed. Reg. 17,308 (1982); Second Report and Order, 91 FCC 24 59
(1982); Order on Reconsideration, 93 FCC 2d 54 (1983); Third Further Notice of
Proposed Rulemaking, 48 Fed. Reg. 28,292 (1983); Third Report and Order, 48 Fed.
(continved...)
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promote the increasing competition in telecommunications markets. A .mjor purpose of the
it i mlunlkin;wutoredueeordiminaeme:p?ﬁmonofecmmw
regulation 10 new competitive entrants, sincemchmntswwldmgmvemm
performance as rivals 1o AT&T and other incumbent, monopoly‘provxdm of )
telecommunications services and should ot be viewed as potentis] monopolists requiring the

same degree of economic regulation.
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com:venemenqui:emmdﬂnCommnniaﬁomAuoHWunmaded(Aq),m

m,mmmmmmwwmm@mywm
Commission. The Commission concluded, howeva‘,thuAT&‘l‘.ul‘donm carrier,
shmldbembjeawme‘mnpmoply'ofthm—eﬁmmnmgulm.

5. Pmmymm.hmmmm,mmdeﬁuda
mmwu-mm'mmmu.'{ In determining whether a
mwmmu,mmmwmm'mmm
fm.‘m‘mmmmmdmm:memd
barriers to entry, and the availability of reasonably substitutable services, andvlhethenhe
firm controtled "bottleneck facilities.”* With respect 1o the relevant market within which to
m-m'smm,mmmmmmammmnmmm

3

cominued)

Reg. 46,791 (1983); Fourth Report and Order, 95 FCC 2d 554 (1983) (Founth Report
, yacated AT&T v, FCC, 978 F.2d 727 (D.C. Cis. 1992), cail. denied,

jcati . 113 S. Ct. 3020 (1993); Fourth (l;rderw%

mdww,%mumgam);mmm )

FCC 24 1191 (1984) (Fifth Repont and Onder); Sixth Report and Order, 99 FCC 2d

1020 (1985), yacated WM- 765 F.‘Zd 1186 (D.C.

Cir. 1985) (collectively referred to as the Competitive Carricr procecding).

*  Firs Report and Order, 85 FCC 2d st 23.

4 Id. at 20-21. Sec also 47 C.E.R. § 61.3(0) ("[D)ominant carrier” is definod as 2
*carrier found by the Commission to bave market power (i.¢., power to control

prices)”).
N R
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carriers as single-output firms for purposes of analysis and that a firm's classification as
dominant would apply to all its services.’

6. In the First Report and Order, the Commission found that “AT&T, including
its 23 associated telephone companies and its Long Lines Department, dominates the
telephone market by any method of classification.”* The Commission gave three reasons
supporting this finding. First, it noted that AT&T contyolled local access facilities for over
80 percent of the nation's phones.’ Second, the Commission found that AT&T had an
“overwhelming” market share of the message toll service (MTS) and wide ares
telecommunications service (WATS) market and that "the growing demand for long-distance
telephone service and the current difficulties of entering this market . . . confer substantial
market power upon AT&T."™ Third, the Commission observed that AT&T's revenues for
private line services were more than thirteen times the combined private line revenues of
specialized common carriers.!! In the Fingt Report and Order, the Commission also found to
be dominant Western Union, domestic satellite carriers (Domsats), Domsat resale carriers,
and misceflaneous common carriers (MCCs) that relayed video signals by terrestrial
microwave links.” Finally, it found to be non-dominant all other resale carriers and
specialized common carriers that provide voice and data services in direct competition with
established telephone carriers," and it specifically named MCI Telecommunications
Corporation (MCT) and Southern Pacific Communications Company (a predecessor of Sprint
Communications Company, L.P. (Sprint)) as being among the specialized common carriers
that it was classifying as non-dominant .

7. In the Commission’s Fourth Report and Order, issued just before
implementation of the AT&T divestiture, ' the Commission elaborated on its definition of

7 1d, a122 n.S5.
' Id w2223

' Id w23

* i

R

1 1d, at 24-28.

¥ jd. a 28-30,

“ Id. at 28 n.69.

In 1982, the Antitrust Division of the Department of Justice and AT&T agreed to
. (continued...)
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market power, citing the definitions of Areeda and Tumer, and of Landes and Posner.'*
Areeda and Turner define market power as "the ability to raise prices by restricting output,”
while Landes and Posner define it as "the ability to raise and maintain prices above the
competitive level without driving away so many customers as to make the increase
unprofitable.*”” The Commission also defined the relevant product and geographic markets
that it would apply in assessing the market power of the carriers covered by the Competitive
Carrigr proceeding.’ The Commission found that, for those carriers, "all interstate,
domestic, interexchange telecommunications services comprise a single relevant product
raarket with no relevant submarkets.*"* It further found that "there is a single national
relevant geographic market (including Aliska, Hawaii, Puerto Rico, U.S. Virgin Islands, and
other U.S. offshore points)."® The Commission stated in a footnote, however, that it was
not considering in that proceeding the appropriateness of applying this market definition in
assessing the market power of AT&T. Rather, the Commission left this determination to a
scpanate proceeding.? That same day, the Commission issued a notice of inquiry (NOI) that

13(...continued)
cater into & consent decree to settle the Government's antitrust suit against AT&T.
The tentative scttiement was subsequently entered, with modifications, by the United
States District Court for the District of Columbis. See United States v. Wesicrn
Electric Co., 552 F. Supp. 131 (D.D.C. 1982) (Modification of Final Judgment or
MFT), aff’d sub gom. Mardand v, Upited States, 460 U.S. 1001 (1983) (spproving
MEFJ); United States v. ATAT, 569 F. Supp. 1057 (D.D.C. 1983) (Plan of
Reorganization), aff"d sub nom. California v. United States, 464 U.S. 1013 (1983)
(approving Plan of Reorganization). See pencnally Michael K. Kellogg, John Thorne
& Peter W. Huber, Federal Telecommunications Law 206-248 (1992).

‘* Founth Repon and Order, 95 FCC 2d at 558.
17 m

" Id. at 562-75. The carriers identified as covered by the Competitive Carrier
proceeding were: MCCs, Domsat, Domsat resellers, domestic operations of Western
Union Telegraph Company, domestic services of intemational record carriers and
other record carriers, interexchange carriers affilisted with exchange telephone
companies, specialized common carriers, and terrestrial resellers. Id, at 563 n.23.
MCT and Sprint (then doing business as GTE Sprint) were among the specialized
common carriers subject to the proceeding. Sce id. at 555 n.2.

¥ 1d, at 563-64.
* Id, at 574-75.
3 Id, at 563 n.24,
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addressed the issue of assessing AT&T's market power, but subsequently ciosed that docket
without issuing an order.™

B.  Subsequent Proceedings

1. AT&T Price Cap Regulation

8. In 1989, the Commission adopted a new price cap regulatory regime for
AT&T that was intended 1o encourage AT&T to provide service more efficiently by capping
rates, not profits.? Under this scheme, AT&T's scrvices were divided into three baskets:
residential and small business services, 800 toll-free services, and all other business
services.* The Commission explained that residential and small business services were
placed in a separate basket, *so that AT&T will not be able to raise prices for these services
in order to lower prices for services that larger business customers use." In order further
wpwmm&ﬂwmm.mcmwwmmgoﬁuforday.
evening, and night/weekend MTS, and subjected evening and night/weekend categories to an
upward band increase of only four percent per year. In addition, it probibited AT&T from
misingmeavengemidemhlmeperminmcbymomthanonepememwywabovethe
price cap index (PCT).* Several AT&T sesvices targeted to large business customers,

n

See Long Regulation of AT& Basi estic Jnierstate Services, CC Docket
No. 83-1147, Notice of Inquiry, 95 FCC 2d 510 (1983).. The Commission closed the
NOI docket in 1990 on the basis that fundamental changes in the telecommunications
industry had rendered the docket record stale. Long-Run Regulation of AT&T s
Basic Domestic Interstate Services, CC Docket No. 83-1147, Order, S FCC Red 5411
(1990). See also Decreased Regulati eriain ic Telecommunication

Services, CC Docket No. 86-421, lemaking, 2 FCC Rcd 645
(1987) (suggesting a service-specific approach to streamlining the regulation of cernain
dominant carrier services); j i i

Telecommunications Services, CC Docket No. 86-421, Order, S FCC Red 5412
(1990) (terminating the NPRM because fundamental changes in the
telecommunications industry had rendered the docket record stale).

d Rules oncerning Rates 101 i LAIDeIS, CC Docket No. 87-313,
Report and Order and Second Further Notice of Proposed Rulemaking, 4 FCC Red
2873 (1989) (AT&T Price Cap Ordep); Ermatum, 4 FCC Red 3379 (1989);

Memorandum Opinion and Order on Reconsideration, 6 FCC Red 665 (1991) (ATXT

Price Cap Reconsideration Order)
% ATXT Price Cap Order, 4 FCC Red at 3051-65.
¥ 1d. at 3052.

» 1d, at 3054, 3060.
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including its Tariff 12, Tariff 15, and Tariff 16 services, were not placed under price cap ’ WMWWAT&TW"IDIMYDB‘WMWWM
Commission did not address the relevant product and geographic market nor whether AT&T

regulation.”

2 possessed market power within the relevant market.? The Commission stated:

) The l t C ition P i

I To implement the regulatory changes we adopt here, we need

9. In 1990, the Commission commenced the Interexchange Competition not address whether, in strict economic terms, all domestic
pmceedmgwexammemmofcompanwnmthelmemnebng-mmwemukaphcc interstate, mxchnpmmmunmwwmpnnlmgle
andwwud:eeﬂiacyofex:sungmguhmnmhgnofmncompeunm In two orders product market. Comnrytothenmnmen‘uof.A‘r&deMCl,
issued in that proceeding in 1991 and 1993, the Commission recognized that interstate ' mmammﬂgw@mmmwwm
mmmhangcmpeumhdmmed”lnmnuhelevdofwmpeuuon the all services in that market identically for regulatory purposes, or
Commission considered the following primary factors: (1) demand clasticity; (2) supply that we find all services in that market equally competitive
chmcny(mdmpnmmhﬂhempplymyofmum),ﬂ)memhnmhp before adopting regulatory changes for one subset of services.
of AT&T's prices to its price cap; (4) AT&T's market share; (5) relative cost structures of Thus, for example, in the price cap proceeding, we adopted
AT&T and its competitors; and (6) AT&T s size and resources.® The Commission found l pmeupmguhnonformy.hnnmlll of AT&T's services.
thnhxmm(exceptmbgpnvmhne)md&ﬂ)sm(equ&ﬂdumy h We then divided those services subject to price cap regulation
assistance) had become “substantially competitive” and, accordingly, streamlined its ‘ into three scparate baskets, in part to avoid cross-subsidies

between groups of services that we recognized might be subject
, to differing levels of competition. We also did not apply
' precisely the same regulation to the services in the three
baskets.®

In January 1995, the Commission issued an order that streamlined the regulation of AT&T's

7 Tariff 12, first filed in 1987, uahnffundu'whlchT&Tulelnunvuwtyof mmmemulmvnmfmmnﬂhnmwﬂomm"
scpanately tariffed services into a single contract or option. AT&T has filed l
numerous Tariff 12 contracts with the Commission. Tariff 15 is a tariff within which .
AT&T files "competitive pricing plans” (CPPs) which are designed to meet
competitors' offers 1o individual customers. Tariff 16 is a tariff under which AT&T

provides services to governmental entities.
» " { * Firt Interexchange Competition Order, 6 FCC Red at 5887;

A ¥ Ts tplace, CC Docket No. 90-132, Competition Order, 8 FCC Red at 3671. Under "streamlined” regulation, AT&T is
Nmofhwmedlnlemhnc spccmzmuwommm allowed to file tariffs for these services on fourteen days’ notice, such tariffs are
NPRM); Report and Order, 6 FCC Red 5880 (1991) (Finst Injerexchange Competition presumed lawful for purposes of advance tariff review, and AT&T is not required to
Order); Order, 6 FCC Red 7255 (Com Car. Bur. 1991); Memorandum Opinion and file cost support with these tariffs. Price cap ceilings, bands and rate floors do not
Order, 6 FCC Rod 7569 (1991); Memorandum Opinion and Order, 7 FCC Red 2677 l . First loterexchange Competition Order, 6 FCC
(1992); Memorandum Opinion and Order on Reconsideration, 8 FCC Red 2659 i , 8 FCC Red at 3671,
(1993); Second Report and Order, 8 FCC Red 3668 (1993) (Second Interexchange
Competition Order); Memorandum Opinion and Order, 8 FCC Red 5046 (1993); 7 The Commission stated only that "substantial demand and supply elasticities . . . limit

AT&T's ability to exercise market power. . . .“ Id. at 5887.

Mmandmﬂplmmdomuonkwmndam lOFCCRed4S62(l995)

' ¥ First Interexchange Competition Order, 6 FCC Red at 5881-82 n.6.

» Revisions to Price Cap Rules for AT&T m. CC Docket No. 93-197, Report and
Order, 10 FCC Red 3009, 3014 (1995) (1995 AT&T Price Cap Order). We
' streamlined regulation of AT&T's commercial services in the same manner as

% Firg Interexchange Competition Order, 6 FCC Red at 5885-92. AT&T's business and 800 services.
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C. Effects of Reclassifying AT&T as Non-Dominsnt

10.  As a2 dominant caryier AT&T is subject i tion
. ( s to price cap regulati
- ry gu f
mmhmdu{vm,awtqmmwﬁcmﬁqgmmzumquhu:;mm

under $2 million, ATAT may file an informal spof
presumed lawful.* Nevestheless AT&T bas not .
" . v received i
:m‘zu"mw”mm ; m“‘:ebmlderwmplebemwebhnku
mlw'or‘ A ) .“mustobnmSecnonzulppmvﬂbefomhmydiwonﬁme,

¥ Se 47 CF.R §61.58(c).

¥ See id, ar § 61.58(c)(6).

T Idoat §§ 63.01 of goq,

* Id. at §§ 63.06, 63.02-63.03,
” Id. at § 63.06.

“ Secid at §63.01.

* Secid. at § 63.02-63.03,

42 .
See First Report and Onder, 85 FCC 24 at 39-40,

“ 41C.FR §63.62.
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12.  Our declaration here that AT&T is non-dominant will have several effects.
First, AT&T will be freed from price cap regulation for its residential, operator, 800
directory assistance, and analog private-line services.* Second, 1o our tariff filing
rules for non-dominant carriers, AT&T will be allowed to file tariffs for all of its domestic
services on one day's notice, and the tariffs will be presumed lawful.® AT&T will also no
longer have to report or file carrier-to-carrier contracts.* Third, several Section 214
requirements will either be reduced or eliminated by declaring AT&T non-dominant. AT&T
will automatically be authorized to extend service to any domestic point, and to coastruct,
acquire, or operate any transmission lines, as long as it obtains Commission approval for the
usc of radio frequencies.” AT&T will also only have to report additional circuits to the
Commission on a semi-annual basis.** Further, requests to discontinue or reduce service will
be decmed granted after 31 days unless a party or the Commission objects.” Fourth, as a
non-dominant carrier not subject to price cap regulation, AT&T will ot have to submit cost-
support dats now required for above-cap and out-of-band filings, or the additional

# Because we are deferring consideration of AT&T's market power in international
markets, Basket 1 international services will remain under price cap regulation.
“ i i i jers, CC Docket No. 93-36,

Tariff Filiog R for Nond .
Memorandum Opinion and Order, 8 FCC Red 6752 (1993) i
i , 43 P.3d 1515 (D.C.

Requirements Order), vacated
Cir. 1995); Order on Remand, FCC 95-399, at paras. 8-9 (rel. September 27, 1995)
iff Fili i ; First Report and Order, 85 FCC 2d at

31-33.
“ Sec 47 C.F.R. § 43.51.
‘7 47 C.F.R § 63.07(a).

4 K at § 63.07(b).

* Specifically: (8) AT&T will be required to notify all affectod customers in writing of
the planned discontimiance, reduction or impairment unless the Commission
authorizes another form of notice in advance; (b) AT&T will be required to file with
the Commission an application indicating the change in service, on or after the date
on which notice has been given to all affected customers; (c) the application will be
automatically granted on the 31st day afier AT&T files its application with the
Commission, unless the Commission has otherwise notified AT&T. See 47 C.F.R. §

63.71.
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information it is now required to submit with tariff filings for new services® and services
subject to price caps.” Fifth, declaring AT&T non-dominant will release AT&T from some
annual reporting requirements, inciuding requirements that it file several ARMIS-like reports,
an annua! financial report, a depreciation rate report, an annual rate-of-return report, and a
report on access minutes. ¥

13.  Declaring AT&T non-dominant will not remove AT&T from regulation. Like
other non-dominant carriers, AT&T will still be subject to regulation under Title II of the
Act. Specifically, non-dominant carriers are required to offer interstate services under rates,
terms and conditions that are just, reasonable and not unduly discriminatory (Sections 201-
202), and non-dominant carriers are subject to the Commission’s complaint process (Sections
206-209). Non-dominant carriers also are required to file wariffs pursuant to our streamfined
tariffing procedures (Sections 203, 205) and to give notice prior to discontinuance, reduction
or impairment of service.®

L AT&T'S SUBMISSIONS SEEKING RECLASSIFICATION AS A NON-
DOMINANT CARRIER

14.  On September 22, 1993, AT&T filed its motion requesting that it be
reclassified as & non-dominant carrier and regulated in the same manner as its i
competitors.* AT&T states that it seeks no change in the Commission’s sules, but oaly to
be reclassified as a non-dominant carrier under the existing rules.. AT&T states that market
conditions have changed dramatically since it was classified as dominant and that it no longer
meets the criteria for dominance we establishod in our previous orders. Specifically, AT&T
argues that it no Jonger owns or controls any botileneck facifities.® It further argues that its
fargest facilities-based competitors, MCI and Sprint, arc no longer “infants” that lack
maturity, but rather have billions of dollars in revenues* and have epongh readily available

* see id, at §§ 61.38, 61.49.

3 See id. at §§ 61.38, 61.41-61.44, 61.49.

3 Seeid, at §8 43.21, 43.22, 43.43.

% Although the Commission instituted streamlined Section 214 discontinuance
procedures for non-dominant carriers, the Commission made Clear that "[i)f a petition
to deny were filed, we would act on the petition prior to any discontinuance.® First
Report apd Order, 85 FCC 2d at 7-8 n.13.

3 AT&T Motion.

S dad.

* Id, at 9-10.
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capacity to constrain AT&T's market behavior and thus make monopoly pricing by AT&T
unprofitable.”

15.  Subsequently, on April 24, 1995, ;\Tﬁllz:'dﬁled an ;‘z‘; ma]é :x::;:sg

enting updating materials it reviously in support of
::cp’l;l:s?ﬁuﬁon :l;da non-dofninnm anier." Among othes things, A'I:&T asserts that )
technological advances, enormous petwork capital expem.bwm. and mfuswx}s of :OA?::"I' i
capital have given its competitors sufficient excess capacity 10 absotb one—tm:}i o‘mI s
switched traffic within ninety days, and almost two-thirds within one year, wfth y modest
expense.® AT&T also argues that customers have more competitive choices in every market
scgment, and customers are taking advantage of these additional choices as evidenced by
their willingness to switch carriers.*

. AT&T thaoonﬁnuingwmgulneitnsldomimql'mnier imposes
direct c::tsonum‘ "‘::wm.mdmmﬁcﬂme” lwmpunl_vemuketfor
interstate, domestic, interexchange services.® AT&T claims thaf despﬂfbssofm!?u
power,itconlinuﬁwbesubjeaedm'mmmd!meqw gegnhmqthnupfurly.
advantages its compe(itorsmddqvﬁvesconsmnm?f pneem.wuouundmngvo:xve service
offerings. Regulation of ATA&T as a dominant carrier, narglfa,nlsowmes mission
rcwumesthatinstudwuldbeud!izedinmwl!uemguhn%nmybemmappmpm,
suchasd:copeningupoﬂoalexchangemdfomgnmm.

17.  On September 21, 1995, ATAT filed an ¢x pantg letter in which AT&T‘ .
specifmwuhacﬁommnitvolumﬁlywmmiuwundembwaqdmfsmnsmwdm
the record regarding the effects of reclassifying AT&T.® AT&T-mmums in its letser that
thesecomnsm'misphced'beunu'forﬂummpm"thq hyembgmlm
1o AT&T's regulatory classification,” and, insofar u_lhey implicate nngomnt pohc'y issues,
'theyapplywithequalforcewmimmxcbmgeummmdhavenothmgtodowuhmarka

7 1d, at 7-8.
3 AT&T April 24, 1995 Ex Pang Filing.
' 1d, a 13-19.
® 1d.. Attachment G, Affidavit of B. Douglas Bernheim and Robert D. Willig at 141.
& AT&T Motion at 16-17.
< 1d, a1 1719

e AT&T le.anmWﬁomkGenmsdﬂnme,Vi'oeridem-
mms?m , to Kathleen M.H. Wallman, Chief, Common Carrier Bureau,
Federal Communications Commission (AT&T September 21, 1995 Ex Pante Letter).
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power."* Nevertheless, AT&T sets forth in the letter various voluntary commitments, which
it describes as “transitional provisions,” that are intended to allay these concems, pending the
Commission’s review of its current scheme for regulating interexchange carriers. In that
regard, AT&T renews its request that the Commission commence an examination of the
interexchange industry “to consider whether appropriate rules for all carriers should be
adopted.™ The commitments AT&T proffers in its letter concern: analog private line
service, 800 directory assistance service, service to and from Alaska, Hawaii, and otber
regions subject to the Commission’s rate integration policy, tariff filings that would result in
geographically deaveraged rates, tariff filings that implement changes to contract tariffs that
are adverse 1o customers of those tariffs, service to low-income and other customers, and
resolution of disputes with rescller customers. Numerous parties filed ¢x parte lenters in
response, which are described below . %

18.  In response to a letter from the Common Carrier Bureau seeking clarification
of AT&T's September 21, 1995 ex panie letter,” AT&T filed an ex parte letter on October

# AT&T September 21, 1995 Ex Parte Letter at 1 (emphasis in original).
[
Id.

“ The State of Hawaii September 25, 1995 ¢x parte letter from Marc Berejka, Squire,
Sanders & Dempsey, to William F. Caton, Acting Secretary, Federal
Communications Commission (Hawaii September 25, 1995 Ex Panie Letter); Ad Hoc
Telecommunications Users Committee September 29, 1995 ex parte letter from James
S. Blaszak, Levine, Blaszak, Block & Boothby, 10 Kathleen M. H. Wallman, Chief,
Common Carrier Bureau, Federal Communications Commission (Ad Hoc Committee
September 29, 1995 Ex Pagie Letter); MCT October 2, 1995 ¢x paric letter from
Donaid F. Evans, Vice President - Federal Regulatory Affairs, to William F. Caton,
Acting Secretary, Federal Communications, Commission (MCI October 2, 1995 Ex
Pante Letter); LEC Joint Commenters October 3, 1995 gx parie letter from Charles
D. Cosson, to Kathleen M.H. Wallman, Chief, Common Carrier Bureau, Federal
Communications Commission (LEC Joint Commenters October 3, 1995 Ex Parie
Letter); Alaska PUC October 4, 1995 ¢x parte letter from Don Schroer, Chairman, to
William F. Caton, Acting , Federal Communications Commission (Alaska
PUC October 4, 1995 Ex Pante Letter); State of Alaska October 4, 1995 ox parte
letter from John W. Katz, to William F. Caton, Acting Secretary, Federal
Communications Commission (Alaska October 4, 1995 Ex Pane Letter); and
BeliSouth October 5, 1995 ¢x parte letter from Michael K. Kellogg, Kellogg, Huber,
Hansen, Todd & Evans, P.L.L.C., to William F. Caton, Acting Secretary, Federal
Communications Commission (BellSouth October 5, 1995 Ex Pante Letter).

# October 4, 1995 letter from Kathleen M.H. Wallman, Chief, Common Carrier

Bureau, Federal Communications Commission, to R. Gerard Salemme, Vice President
- Government Affairs, AT&T Corp. (Wallman October 4, 1995 Letter).
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5, 1995 in which it clarified a number of its voluntary commitments relating to its Jow-
income and low-volume safety net plans, tariff filings that implement contract tariff changes
that are adverse to customers of those tariffs, 800 directory assistance and analog private line
services, and dispute resolution guidelines for disputes arising between AT&T and its reseller
customers.® TRA filed an ¢x pane letter supporting the safeguards for rescliers that were
described in  AT&T's October 5, 1995 gx panie clarification letter.®

IV. ANALYSIS

A. Definition of the Relevant Product and Geographic Market and the Standard for
Assessing Market Power

19. A dominant carrier is defined as a carrier that possesses market power, and 2
non-dominant carrier is defined as a carrier not found to be dominant (i.c., one that does not
possess market power),® Accordingly, in order to determine whether AT&T should now be
classified as a non-dominant carrier, we must assess whether AT&T possesses market power.
Preliminary to that assessment, however, we must: (1) identify the relevant product and
geographic markets for assessing AT&T's market power; and (2) determine how to assess
whether, within that market, AT&T has market power.

20.  With respect to the definition of the relevant market, AT&T, citing the Fourth
Report apd Order, maintains that the Commission has repeatedly found that “interstate,
domestic, interexchange services” is the relevant market for assessing an imerexchange
carrier's market power for the purpose of determining whether a firm should be declared
domipanmt.” AT&T contends that the Commission must grant AT&T's motion if we find that
AT&T lacks market power in the overall market for interstate, domestic, interexchange
telecommunications services, cven if we find that AT&T still may have the ability to controi
the price of discrete services within the defined market.” Although no party specifically

& AT&T October 5, 1995 ex parte letter from R. Gerard Salemme, Vice President-
Government Affairs, to Kathleen M.H. Wallman, Chief, Common Carrier Burcau,
Federal Communications Commission (AT&T October 5, 1995 Ex Pane Letter).

“® TRA October 5, 1995 ex parie letter from Emest B. Kelly, II, to Kathieen M.H.
Wallman, Chief, Common Carrier Bureau, Federal Communications Commission
(TRA October 5, 1995 Ex Paxie Letter).

™ 47 C.F.R §§ 61.3(0), 61.3(1).
AT&T April 24, 1995 Ex Pane Filing at | n.2.

™ AT&T September 1, 1995 ex parte letier from R. Gerald Salemme, Vice President-
Government Affairs, AT&T Corp., to William F. Caton, Acting Secretary, Federal
Communications Commission (AT&T September 1, 1995 Ex Parte Letter).

2
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disputes AT&T’s contentions regarding the relevant market and the standard for assessing
market power, numerous parties nonetheless argue that AT&T has the ability to control
prices of discrete services and therefore should not be reclassified as non-dominant. ™

21.  We agree with AT&T that in this case we should use the "all interstate,
domestic, interexchange services” market definition adopted in the .
While the Commission has never cxplxcntly applied the market definition articulated in the
Fourth Report and Order to AT&T in the context of the Competitive Carrier proceeding,™
we believe that it is appropriate to do 5o here.

22.  As noted above, the Commission stated in the First Report and Order that it
was treating all interexchange carriers as single-output firms for purposes of classifying firms
as dominant or non-dominant.” The Commission affirmed that approach in the Fourth
wwmapmdw(mﬁadeﬁnhonof'mmm domestic,

services . . . with no relevant submarkets.™ The Commission also there
w--mhmmwm(mmm Hawaii, Puerto
Rico, U.S. Virgin Islands, and other U.S. offshore points).”” As noted above, this
definition was applied in classifying all of AT&T's competitors as non-dominant carriers.™
We see no basis for determining whether AT&T is non-dominant under a different standard
than that used for classifying its competitors.

T See, ¢.8., CNS November 12, 1993 Comments at 9-23; MCI November 12, 1993
Comments at 8; PhoneTel November 12, 1993 Comments at 2; ETL December 3,
1993 Reply Comments at 4-6; CTA June 9, 1995 Comments at 12-19; Sprint June 30,
1995 Reply Comments at 2; MCI October 2, 1995 Ex Parte Letter at 1.

™ Sce Fourth Report and Onder, 95 FCC 2d at 563 n.24 ("Pursuant to our step-by-step
approach in this rulemaking, we do not consider here the appropriateness of applying
this market definition in assessing the market power of AT&T").

™ First Report and Order, 85 FCC 2d at 22 p.55. The Commission acknowledged that
this was a conservative approach to regulation, and it noted that it would address the
issue of the regulation of multi-output carriers in a future proceeding. Id. Although
the Commission subsequently proposed assessing market power on a market-specific
basis, it never adopted such an analysis. See Further NPRM, 84 FCC 2d at 498.
Rather, in the Fourth Report and Order, the Commission adopted a broader, single
relevant market definition. Fourth Report and Order, 95 FCC 2d at 563-73.

™ Fourth Report and Order, 95 FCC 2d at 564
T 14,8t 573-75.

o See discussion supr at paras. 6-7.
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23.  An examination of the supply side of interexchange services also ieads us to
conclude that AT&T's dominance or non-dominance should be evainated in the context of
this market definition. Substitutability of demand is generally used in the first instance to
define a relevant product market, but supply substitutability is also a well-accepted
consideration in market definition.” In this instance, while consumers do not view
residential and business services, for instance, as substitutable, it is clear that there is no
significant difference between the interexchange facilities used to provide these services.
Thus, in light of this supply substitutablilty, it is reasonable and appropriate to include all
domestic, interstate, interexchange services in the market for evaluating AT&T’s dominance.
We note that the Commission used a similar analysis in assessing the competitive effects of
the merger of AT&T and McCaw Cellular Communications, Inc., a decision that was upheld
by the D.C, Circut.® Consequently, we believe it is appropriate for us to evaluate AT&T's
market power using this definition as well.

24.  Having defined the relevant geographic and product market, we also must
determine the standard, established by the Competitive Carrict orders, for assessing whether
a carrier possesses market power within the relevant market. More specifically, we must
examine whether, under the Competitive Caricr decisions, the Commission should reclassify
AT&T as non-dominant if the record demonstrates that AT&T lacks market power in the
ovemllxelcvantpmduumuket evenlfweﬁndthnAT&Thasmellnhtytoconmlthe
price of one or more discrete services; or alternatively whether, under the
Caryier decisions, the Commission should retain AT&T's dominant classification if we find
that AT&T has the ability to control the price of one or more discrete services within the
reicvant market, even if AT&T lacks market power in the overall interstate, domestic,
interexchange market.

25.  The Commission has pever definitively concluded, either in its rules or in the
Competitive Carrier orders, that a carrier must demonstrate that it lacks the ability to control
the price of every service that it provides in the relevant market before the Commission can
classify that carrier as non-dominant. Indeed, Section 61.3(0) of our regulations states only
that a dominant carrier is defined as a “carrier found by the Commission to have market
power (i.¢., the power to control prices).” We believe, in light of the evidence in this case
and the state of competition in today's interstate, domestic, interexchange telecommunications

™ See, £.g., William M. Landes & Richard A. Posner, Market Power in Antitrust
Cases, 94 Harv. L. Rev. 937, 945 (1981).

Cpson e O 9 FCC Rod 5836, 5845-48 (1994), afT'd, gub pom, SBC
Qommumm.lm._!._m 56F3dl484(DC Cn l%).ﬁmm

65200rderlndAutbonnuon FCC 95.334, at para. 48 (rel. Aug. 2, 1995),
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market, we should assess whether AT&T has market power by considering whether AT&T
has the ability to control price with respect to the overall relevant mariet.

26.  As our amalysis below demonstrates, AT&T does not have the ability
unilaterally to control prices in the overall interstate, domestic, interexchange market.* The
record indicates that, to the extent AT&T has the ability to control price at all, it is only with
respect to specific service segments that are cither de¢ minimis to the overall interstate,
domestic, interexchange market, or are exposed to increasing competition so as not to
materially affect the overall market. As our [nterexchange Competition orders and the
evidence in this case indicate, most major segments of the interexchange market are subject
to substantial competition today, and the vast majority of interexchange services and
transactions are subject to substantial competition. Accordingly, we believe that assessing
AT&T's market power by an “all-services” standard (i.c., requiring AT&T to establish that
it lacks the ability to control price in all service segments), would result in a situation where
the economic cost of regulation outweighs its public benefits.

27.  Tbe cost of dominant carrier regulation of AT&T in this context includes
inhibiting AT&T from quickly introducing new services and from quickly responding to new
offerings by its rivals. This occurs because of the longer tariff notice requirements imposed
on AT&T, which allow AT&T s competitors to respond to AT&T tariff filings covering new
services and promotions even before AT&T's tariffs become effective. The longer notice
requirements imposed on AT&T thus also reduce the incentive for AT&T to initiate price
reductions. In addition, to the extent AT&T were to initiate such strategies, AT&T's
competitors could use the regulatory process to delay, and consequently, ultimately thwart
AT&T's strategies. Furthermore, such regulation imposes compliance costs on AT&T and
administrative costs on the Commission. Accordingly, we believe that in order to promote
continued competition in the interstate, i market, and to avoid applying
regulation whose costs outweigh its benefits, it is appropriate to assess whether AT&T
possesses market power not under an all-services approach, but rather on the basis of
whether AT&T possesses market power in the overall relevant market.

28.  We recognize that there are instances where the Commission has made
statements that could be viewed as suggesting that the Competitive Carrier regime
contemplates an all-services approach to assessing a carrier's market power. One such
statement occurs in a footnote to the First Report and Order, where the Commission stated
that "carriers are eligible for streamlined regulatory procedures only if they are not dominant
in the provision of any services."® Because the only carriers eligible for streamlined
treatment at that time were non-dominant carriers, it could be argued that, by this statement,

Y Ser infra Section IV.B.
“ First Report and Order, 85 FCC 2d at 22 n.55.
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the Commission expressed an intention that carriers should be eligible for non-dominant
status only if they were not dominant in any service.

29.  Also, in the Competitive Carrier F_mmmm the Com_rmssxon _smed
the *practical result of . . . [its] conservative methodological approach [in the m_ggnn
mm]wnwmovewmeumnrymguhwry?qrdensﬁommlem. ‘l
only if those carriers were also not dominant in the provision of any other communications
service."® The Commission also there stated that, under the Ficst Repont and Order,

itisappammmaauniermybcchssiﬁedudomimmina
market evea if it bas only limited market power in that market,
and fleeting market power at that. Inmcbacuseth;ogm
nsxlﬁngﬁommeimposiﬂonofm‘uhﬁqn may be significantly
gchrthanthcbeneﬁt.sforconsmners.lhny,ﬁomthu
regulation.®

In another proceeding regarding spectrum allocation, the Commission stated in a footnote

y . ° . ! inele
m:'lnmgmngmﬂmmamgwegmnﬂymwdaﬂamemas_smg
f mus,ﬁmsthamdomMinonesewicewmmwdasdommmfon:ﬂ

output firms. nt if v
Finally, in the Notice of Inquiry in the AT&T Long-Run Regulation proceeding,

services."™

the Commission stated:
Im jon of alternative latory practices in .

plemcotation o reguiniony practices it

market power. nmaybednlwemlookmmukafotg_sm
check all of AT&T's rates and, thereby, nsfacﬂxﬁudeclslom
mﬂyifAT&TIadsmrkﬂpuw«inaﬂofnsm. .
However . . . . [a] combination of market forces and regulation
of some of AT&T's services may make it desirable to
implement alternative regulation of other AT&T services before
AT&T lacks market power in ali of its services.*

© Further NPRM, 84 FCC 2d at 498.

DIRINUNICAtION

FCC 2d 360, 388

ONg

ng-Run Regulation X dasi ymestic Interstate S¢
83-1147, Notice of Inquiry, 95 FCC 2d 510, 532-33 (1983).
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c 30 Wle“ co;::)lude that the foregoing statements, none of which is codified in the
omm’sm ) notconsﬁmwanuncodiﬁedmleperminingustochssifyAT&Tas
@WMyfwefMMAT&Tmnmmwwcommlmepriceofevery
tariffed service in the relevant product market. In i v s
D.C. Circuit stated that the Commission's rules must be stated cleasly.” In light of the
courf'smsoginginMgme, we believe that the Commission’s statements in Competitive
gmgxd‘ncnbed_aboveueinmfﬁciemtoemblishaclarmlepummtwwhich AT&T
waspm\(ndednmwedmitmustuﬁsfymaﬂ-micumminorduwbechssiﬁedu
nv..m-donunam. Mo{gmrer, wedonmbelieve!hﬂhnguageinothetpmceedingsthamybe
quummmmwumaﬂ-mmmh
binding as a matter of law. It is at most a policy with which, for the reasons discussed
below,* we do not now agrec.

the

31 We note, bowever, that, even assuming that the Commission’s various
mfemcuwmm-nrvicumndudwmmfﬁcieuwoonnimteehhenpoﬁcyonmle
pmuwmwm,webelkvethtﬂnfmsostuummdwl
departure from that policy or a waiver of that rule.

32. hisweﬂembﬁshedthnmeComminionmydepanﬁmpnor' policies as
longasitpmvidenmsonedaxphmﬁonfotdoin;so." The Commission consistently has
W@whbmkwmdmhﬁmmmewblkmm.h

dnmﬁmnylﬂededmepctfmmofaﬂmmw. As explained below, however,
ulemtemxchangemukujoysmbmntiﬂwmpeﬁﬁmloday. Bven though AT&T may be '

¥ 990 F.2d 1351, 1351-1362 (D.C. Cir. 1993); accord MCI Telecommunications Corp,

v. ECC, 57 F.3d 1136, 1141-42 (D.C. Cir. 1995).
¥ Se¢¢ infr pana. 32.
* See California v, FCC, 39 F.3d 919, 925, 930 (9th Cir. 1994).

g , at paras. 18-19 (rel. July 31,
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,able to control the price of a small number of services, as we discuss below, the VIS_K-

majority of interexchange services and transactions are subject to substantial competition.”
Moreover, as a result of divestiture, AT&T no longer owns bottieneck local access facilities.
Thus, we believe that assessing market power by an all-services standard within the context
of today's interexchange market would result in a situation where the economic cost of
regulation would outweigh its public benefits. Under such regulation, AT&T would be
subject to excessive regulatory costs and would be hindered in its ability to respond to moves
by its competitors. . As a result of the longer 1ariff notice requirements imposed on AT&T,
AT&T would have less incentive and ability to initiate pro-competitive sirategies. To the
extent AT&T were to initiate such strategies, AT&T's competitors could use the reguiatory
process to delay, and consequently, vitimately thwart AT&T s strategies. Accordingly, even
if it could be demonstrated that the Competitive Carricr cases establish a policy that favors
an all-services approach to assessing market power, we believe, for the reasons articulated
above, that it is appropriate to depart from that policy in this case.

33, It also is well-established that the Commission has suthority to waive its rules
if there is good cause to do 50.” In order to justify 3 waiver, the Commission must find that
application of generally applicable rules would not be in the public interest in the panticular
circumstances under consideration.” The Commission, in waiving the rule, “must explain
why deviation [from the rule] betier serves the public interest and articulate the nature of the
special circumstances to preveat discriminatory application and to put future parties oo notice
as 1o its operation.”™ In the present situation, if an all-services rule did exist, we believe
good cause exists to waive it in light of AT&T's position in the interstate, domestic,
interexchange market and the facts of this case. Specifically, our analysis below
demonstrates that to the extent AT&T possesses any market power at all, it is only with
respect to specific service segments that are either de minimis relative to the ovenall
interstate, domestic, interexchange market, or exposed to increasing competition 3o as to not
materially affect the overall market. We belicve that, in such a situation, the costs of
continuing to subject all of AT&T's interstate, domestic, interexchange services to dominant
carrier regulation, outweigh the benefits of that regulation. The costs of the dominant carrier
regulation of AT&T include inhibiting AT&T from either quickly introducing new services
or responding quickly to new offerings by its rivals. In addition, such regulation imposes
compliance costs on AT&T and administrative costs on the Commission. These costs,
especially when viewed in light of the voluntary commitments made by AT&T to alleviate
concemns with respect to specific services, persuade us that the public interest would be better

" See infra Section IV.B.2.
" 47CFR §13.

" Northeast Cellular Tel. Co. v. FCC, 897 F.2d 1164, 1166 (D.C. Cir. 1990); WAIT
Radio v. FCC, 418 F.2d 1153, 1159 (D.C. Cir. 1969).

* Nonheast Cellular, 857 F.2d at 1166.
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served by waiving any all-services rule in classifying AT&T rather than by applying it.
Accordingly, we conclude that there would be good cause to waive such a rule if it acrually
were in place.

34.  Accordingly, we find that the appropriate relevant product and geographic
market for assessing whether AT&T possesses market power, for purposes of the

iti jer proceeding, is the interstate, domestic, i
tefecommunications services market. Moreover, we conclude that we should assess whether
AT&T has market power in that relevant market by considering whether AT&T possesses
market power in the overall market for intersiate, domestic, interexchange services.

B. Classification of AT&T

1. Summary

35. In this section we conciude that AT&T has demonstrated that it should be
reclassified as nog-dominant in the overall intersiate, domestic, interexchange
telecommunications market. In assessing whether the record supports such reclassification,
we first address whether AT&T possesses market power in the overall interstate, domestic,
interexchange market. Based on this analysis, we conclude that, while the long-distance
marketplace is not perfectly competitive, AT&T neither possesses nor can unilaterally
exercise market power within the imterstate, domestic, interexchange markest taken as a
whole.

36.  After finding that AT&T lacks market power in the relevant market, we then
consider certain issues raised in the record regarding effects of reclassifying AT&T as non-
dominant. We conclude, for reasons given herein, that none of the issues raised warrants a
finding that AT&T properly is classified as dominant under our Competitive Carrier regime.
Rather, we find that the record supports reclassifying AT&T as non-dominant in the ovenail,
interstate, domestic, interexchange market, and conclude that we should gramt AT&T's
motion 10 be reclassified as non-dominant in that market.

37.  We note that this determination is not based upon the voluntary commitments
offered by AT&T in its September 21, 1995 Ex Parte Letter (as clarified in its October 5,
1995 Ex Pang Letter), but on the economic information in this record regarding AT&T's
position in the overall relevant market. In addition, we agree with AT&T that a number of
the concems raised by resellers and other parties in this proceeding are not based on claims
that AT&T continues 0 posscss market power in the relevant geographic and product
market. As noted st different points in this order, we also agree with AT&T and TRA that
we should commence a proceeding to consider whether, in light of our conclusion that
AT&T is not dominant in this market, modifications to our existing regulatory scheme for
interexchange carviers will advance our public interest goals more effectively. To the extent
that parties are suggesting that, even if we conclude that AT&T is no longer dominant, we
should defer granting AT&T's motion until we have completed this industry-wide
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proceeding, we decline that suggestion. We note, morcover, that AT&T's voluntary
commitments are intended to serve as "transitional” arrangements that will address the
concerns raised by these parties in the short run. We believe that these voluntary
commitments proffered by AT&T may alleviate these policy concerns during this period of
regulatory transition. We, thesefore, accopt all of AT&T's commitments, and order_AT&T‘s
compliance with those commitments. We note that AT&T's failure to comply with its
commitments may result in the imposition of fines or forfeitures upon AT&T (pursuant to
Section mm)dmem)mamoadonofitsndioﬁm(pumwsm312(a)of
the Act).” 1In addition, we will reject as unreasonable on its face any tariff filing that
contravenes AT&T's commitmeants. ™

2. Assessmept of ATAT s Market Power

38. hthisnecﬁmwemwhﬂhﬂAT&Tposmmumpowerinth?ovmn
interstate, domestic, interexchange market. Applying well-accepted principles of antitrust
analysis, the following discussion first focuses on: (1) AT&T's market share; (2) the supply
ehsticityoftbemrka;(J)npdemandehﬁchyofAT&Tsmm;md(d) AT&T‘.s
cost structure, size and resources. Our analysis of AT&T's market power thus begins with
an assessment of these general characteristics of the interstate, domestic, interexchange
market.” We then address arguments raised by commeaters that AT&T bas the ability to
control the price of specific services within the overall relevant market. The issucs we
address relate to;: (1) AT&T's residential services pricing; (2) AT&AT's business and 800
toll-free services; (3) AT&T's operator and calling card services; (4) AT&T's analog private

% See 47 U.S.C. §§ 503(b) and 312(a); Revocation of the Licenses of Pass Word. fuc.
76 FCC 2d 465 (1980), aff’d sub nom. Pass Word. Joc. v, FCC, 673 F.2d 1363
(D.C. Cir. 1982) (common carrier license revoked based on carier’s deliberate
misrepresentation to the Commission).

% In its Seprember 21, 1995 ¢x parte letter, AT&T states that it "acknowledges that
contravention of the terms of this letter could be considered by the Commission in
determining whether the applicable tariff changes are reasonable.” AT&T September
21, 1995 Ex Pang Letter at 3. We interpret this paragraph as AT&T's
acknowledgment that, if it files a tariff that contravenes any of the commitments
contained in this letter, the Commission can consider this contravention in
detesmining whether the tariff is reasonable on its face and can reject on the basis that
it coptravenes a commitment.

7 See Phillip E. Areeda, Herbert Hovenkamp, & John L. Solow, i H
Anatvzis of Antitos Principles and Their Application 83-302 (1995); William M.
Landes & Richard A. Posner, Market Power in Antitrust Cases, 94 Harv. L. Rev,
937, 945-52 (1981); E. Thomas Sullivan and Jeffery L. Harrison, Understanding
Antitrust and Jis Economic Implications 222-24 (1988).
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line and 80C directory assistance services; and (5) AT&T’s service to and from Alaska and
Hawaii.

39.  We find that AT&T neither possesses nor can exercise individual market
power within the interstate, domestic, interexchange market as a whole. While we
acknowledge that AT&T may still be able to control the price of a few discrete services, we
do not find that this justifies a finding that AT&T possesses market power in the overall
relevant market.

a General Characteristics of the Interstate, Domestic, Interexchange
Market

(1)  Pleadings
(a)  Market Share

40.  Numerous commenters argue that AT&T's market share of the Jong-distance
market (60 percent measured in terms of minutes in 1993) is prima facic evidence that
AT&T remains dominant in the long-distance market.” Sprint points out that a 60 percent
market share alone generates a Herfindahl-Hirschunan index (HHI) of 3600 — twice as high
as the level (1800} set by the Department of Justice (DQJ) as defining a "highly concentrated
market."” Several commenters also assert that the other 40 percent is divided among 500

" LDDS November 12, 1993 Comments at 1-3; Sprint November 12, 1993 Comments
at 6-8; Ad Hoc IXCs November 12, 1993 Comments at 23-28; TRA November 12,
1993 Comments at ii; PhoncTel November 12, 1993 Comments at 10; ANI November
12, 1993 Comments at 39; ETC December 3, 1993 Reply Comments at 2; GCI
December 3, 1993 Reply Comments at 2; MPC December 3, 1993 Reply Comments
at 2; TFG June 9, 1995 Comments at 7; WilTel November 12, 1993 Comments at §;
ETS November 12, 1993 Commeats at 7 n.19, 8; MPC December 3, 1993 Reply
Comments at 2; GCT December 3, 1993 Reply Comments at 2; IDCMA June 9, 1995
Comments &t 5; TRA June 9, 1995 Comments at 8; GCT June 30, 1995 Reply
Comments at 2; Oncor June 9, 1995 Reply Comments at 1; MCI June 9, 1995
Comments at 2; CompTel June 9, 1995 Comments at 10; TRA June 9, 1995
Comments at 8.

* Sprint November 12, 1993 Comments at 6-8. The HHI is a measure of market
concentration that is calculated by summing the squared market shares of all of the
firms io the masket. Scg F.M. Scherer and David Ross, Industrial Market Structure
and Economic Performance 70-73 (3nd Ed. 1990). Similarty, TRA argues that, if a
firm were to try to duplicate AT&T's market share through a merger, the DOJ would
likely challenge the effort. TRA November 12, 1993 Comments at 8; see also TRA

{continued...)
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carriers -- many of which are resellers, who either primarily or exclusively resell AT&T's
services.'® TRA adds that most of AT&T's “hundreds of competitors™ are switchless
reseliers that control only two percent of the interstate market.'® Ad Hoc IXCs note that
AT&T's market share is over four times that of its nearest competitor, MCT.'®

41.  In its initial reply comments, AT&T argucs that the steady decline of its
market share of interstate switched minutes is wholly inconsistent with its retaining market
power.'® Relying oo the First Juterexchange Competition Order, ATAT claims that the
Commission has found that a substantial market share "is not wholly incompatible with a
highly competitive market.”'™ AT&T also contends that the fact that the rate of decline in
AT&T's market share is less than it was in the years immediately following divestimure,
proves that competition in Jong-distance bas matured because sharp changes in market shares
in a2 competitive environment arc uousual.'® AT&T argues that its declining market share
coupled with consumers’ increasing willingness to switch carriers (i.¢, high churn rate)
further demonstrate its lack of market power.'®

42, Inits April 24, 1995 Ex Pante Filing, AT&T contends that market share alone
is not a valid measure of market power in any aspect of the interexchange market because:
(a) competitors' excess capacity constrains AT&T s ability to restrict output; and (b) AT&T's
aggregate share does not reflect the amount of consumer “chum® currently
occurring in the marketplace. Thus, AT&T argues that market share figures based solely

(.. .continued)
June 9, 1995 Comments at 10. IDCMA assents that the entire interexchange service
market generates an HHI of 3935 — indicating a highly concentrated market. IDCMA
November 3, 1993 Comments at 10; so¢ glso IDCMA June 9, 1995 Comments at 5.

1% ETS November 12, 1993 Comments at 7, n.19; Sprint November 12, 1993 Comments
at 11; TRA November 12, 1993 Comments at 7; Joint Bell Companies November 12,
1993 Comments at §5; ANI November 12, 1993 Comments at 25.

%t TRA November 12, 1993 Comments at 7.

Y2 Ad Hoc IXCs November 12, 1993 Comments at 24; se¢ 3150 ETC December 3, 1993
Reply Comments at 2; Sprint November 12, 1993 Comments at 8; TRA November
12, 1993 Comments &t 7, CompTel November 12, 1993 Comments at 10-11.

1% AT&T December 3, 1993 Reply Comments at 16-17.

"™ 1d. at 16 n.30 (quoting First Interexchange Competition Order, 6 FCC Red at 5890).

% 1d. at 17.

1% AT&T Motion at 14-15.
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uponomput—nzbetthanonloulavaihblempacity—distontheimpomnccofmrkaﬂm
as an indicator of market power.'”

43. AT&Tusensthanoneofmeopposingcommenmm'anpswmﬁ.ne'myof
xhekcyfwsshuwingthnAT&Thcksmrkapowenmdermeuiwmth?cpmmmmhu
esublished in this proceeding.'*® Moreover, AT&TuguesthalﬂleCommssxonh‘lslong
W,Mmmm_mmmw,mmmu_mm
hnpommandm:elhbkindiatmofmutapowa,spxnnyhmrkmwnh.m;hwpply
and demand elasticities.'® NYNEX and US West agree that market share alone is not a
da:mhlﬁvemmdmﬂapowa,mmmgmﬂmqumw
m-mwdm,mmamm,mgmvewy
mm,damndfmmieuﬁmnmﬁwm,ndmhmubdnof'm.
CSEWMMWWBWM.MMWM,WH
mm,mmmmummmmdwm
bewmdwwmpeﬁﬁvepromwﬂsmmxdﬁmnhndoampbofmvdue
for customers at lower cost,'!!

44, mmkmmnuiniﬁﬂntpmﬁonofAT&TsmmMco?s'inof
udemkthaoryinwndadmpmvedmAT&Thchtheabﬂhywwmﬁ-m.pgmvdy.
mwmuWWMcuhmmmmmm
mrkapowermunbehsedm'ecomicmm[‘u]oﬂhemﬂanm,'mhum
unsupported speculation or abstract theories. '™

()  Supply Elasticity

45. AT&Toonwndsdm,beauaempplyisdﬂic,ha.motpoms_sorexmm
market power. In support, AT&T argues that: (l)nﬁworkupmymommeqm
expand;a)nrﬁeumhamanuamdsmuwinauudm?uw?rkmmmgh
mwnmucﬁm,miﬁﬁw,mbo&,andhveﬂmwlhemmofm
offerings; and (3) MCl, Sptim,:ndmherimaexchngeanm'sh?emowcedapl.eumn
ofhighlymcmsfuloﬁeﬁngsdaignedfmmdmrkﬂedeﬂwm,whwh

10 AT&T April 24, 1995 Ex Pan Filing at 30-35.
% AT&T June 30, 1995 Reply Comments at ii, 3-8.

‘% 1d. at 10-11.
10 NYNEX June 9, 1995 Comments at 6; US West June 9, 1995 Comments at 1-2.

1 CSE June 9, 1995 Comments at 3.

12 [DCMA June 9, 1995 Comments at 4 (citing Eastman Kodak Company v. Image
Techaical Services, fnc., 504 U.S. 451, 467 (1992)).
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increase their visibility and reinforce the nature and scope of choices available to
consumers. '

46.  Inits 1993 motion, AT&T argues that its competitors have more than enough
readily available capacity to constrain AT&T's market behavior and inhibit it from charging
excessive rates.' AT&T asserts that in 1993 there were: (1) more than 500 long-distance
carriers providing service in the United States, 394 of which provided equal access service in
at least one state; (2) nine carriers that purchased equal access in, and served, at least 45
states; (3) 81 regional carriers that served at least four states; and (3) at least twelve
interexchange carriers serving every state?!® AT&T also claims that its competitors had
about one and a half times the amount of fiber as AT&T. !¢

47. In its April 1995 ¢x pante submission, AT&T claims that: MCI and Sprint
alone can now absorb fiftcen percent of AT&T’s 1otal 1993 switched demand at no
incremental neswork capital cost;""’ within 90 days MCI, Sprint and LDDS/WilTel, using
their existing equipment, could take nearly one-third of AT&T's switched traffic;''® and
within twelve months AT&T's largest competitors could absorb another 31 percent of
AT&T'’s total switched traffic (making a total of almost two-thirds), by using currently lit
fiber and adding switched ports, at a cost of about $660 million.'"* According to AT&T, the
factor limiting supply expansion is not the availability of transport facilities, but rather the
availability of sufficient switched ports from the manufacturers. AT&T asserts that these

' AT&T December 3, 1993 Reply Comments at 12-14.

" AT&T Motion a1 8. See also API December 3, 1993 Reply Comments at 3. But sce
WilTel December 3, 1993 Reply Commeats at 2 (WilTel argues that AT&T failed to
demonstrate that its competitors possess the ability to restrain its market power).

3 AT&T Motion at 9.
116 m‘ at 8

Y7 AT&T April 24, 1995 Ex Parte Filing at 15; AT&T June 30, 1995 Reply Comments
at J1.

' AT&T April 24, 1995 Ex Pane Filing at 16; AT&T June 30, 1995 Reply Comments
at 11. According to AT&T, this would reduce AT&T"s market share to less than 40
percent in three months. AT&T April 24, 1995 Ex Pante Filing at 16.

" AT&T April 24, 1995 Ex Pante Filing at 16-17. The provision of fiber optic lines
without the necessary electronic equipment to power the fiber is commonly known as
dark fiber service, and is distinguishable from lit fiber service, which consists of the
pmvisl'lnol:singofﬁberopﬁc lines with all necessary electronic equipment for powering
those lines.
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facts show that AT&T cannot control the supply of interexchange services and that there are
n0 barriers to entry into the long-distance market.'*

48.  ATAT funber argues that numerous facilities-based and other carriers, in
addition to AT&T, provide residential, international MTS, and operator services. AT&T
contends that, because excess capacity controlled by facilities-based carriers could be used to
provide virtually any type of long-distance service, no interexchange carrier can charge
supra-competitive rates for any service,'?!

49.  AT&T also assens that equal access is available on over 97 percent of the
telephone lines in the country, and claims there are 458 carriers who purchase access, with
nine serving 45 or more states, and with 126 regional carriers serving four or more states. '2
AT&T further asserts that its chief rivals — Sprint, MCI and LDDS -- are "thriving."'®

50.  Some parties, such as AP1 and CSE, agree that excess capacity constrains
AT&T.'™ CSE also asserts that reseliers are viable competitors in the Jong-distance
market.'®

51. Most commenters, however, challenge AT&T's excess capacity contentions. '
Sprint argues that the possession of fiber in the ground by AT&T"s competitors does not
automatically mean that they have "excess” capacity that can mitigate AT&T"s market
power. According to Sprint, fiber (especially dark fiber) is only one elemeat needed to
provide interexchange scrvice.'” Sprint contends that it is a costly and time-consuming
project to supplement billing, customer service, and switching systems to accommodate large

' Id, at 13-19.

1 AT&T Motion at 14.

2 AT&T April 24, 1995 Ex Pane Filing at 20.
P, an21-23.

1% API December 3, 1993 Reply Comments at 5; CSE June 9, 1995 Comments at 6-7.
1% CSE June 9, 1995 Comments at 6-7.

1% Sprint November 12, 1993 Comments at 11-12; WilTel November 12, 1993

Comments at 11; Joint Bell Companies November 12, 1993 Comments at 6-7; Ad
Hoc IXCs November 12, 1993 Comments at 26.

‘T Sprint November 12, 1993 Comments at 11-12; sce also WilTel December 3, 1993
Reply Comments a1 3.
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numbers of customers who might leave AT&T because of unreasonable prices.'™ Sprint
further contends that, because AT&T could readily decrease its prices, it would be very risky
for other interexchange carriers to make the investment needed to accommodate large
additional traffic volumes which might not materialize.'™ Sprint thus concludes that the fact
that interexchange carriers other than AT&T may bave fiber in the ground cannot be
considercd an absolute constraint on AT&T's pricing.'® TRA asserts that, because AT&T,
MCI and Sprint all benefit from price stability, none of the carriers would benefit from a
price war.'” TRA therefore argues that the excess capacity in the interexchange industry
upon which AT&T places so much reliance in arguing that it lacks market power is
essentially irrelevant because no carrier will undertake the actions necessary to exploit that
excess capacity.'?

52.  The Joint Bell Companies maintain that almost ail of thé’ more than 500 long-
distance carriers alluded to in AT&T’s initial pleading are resellers; that few carriers other
than AT&T, MCI, and Sprint have facilities-based networks covering significant j
arcas, and that by any measure (revenue, capital, and other standards), AT&T dwarfs these
companies combined.'® They further argue that continued entry by resellers is evidence that
AT&T is holding prices sufficieatly above the competitive level so as to make reseller entry
profitable.'™ They assert that MCI and Sprint are "the only other players worth serious
consideration.”'® They further assert that the existence of excess capacity does not mean
that AT&T is not the dominant firm, that AT&T's market power is constrained, or that
AT&T's ability to charge excessive rates is inhibited.' The Joint Bell Companics argue that
the continued presence of, in their view, only three national, facilities-based interexchange
carriers more than a decade after divestiture, proves that there are significant barriers to

1# Sprint November 12, 1993 Comments at 11-12.

129 u

130 m:

' TRA June 9, 1995 Comments at 14.

13214 at 15,

% Joint Bell Companies November 12, 1993 Comments at §.

'* Joimt Bell Companies Jue 9, 1995 Comments, Atiachment E, William E. Taylor and
1. Douglas Zons," Analysis of the State of Competition in Long Distance Telephone
Markets” at 38-41.

% Joint Bell Companics November 12, 1993 Comments at 6.

*1d at 6-7.
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market eatry.'”’ They maintain that excess capacity does nothing to upset this oligopolistic
market structure, and that such excess capacity, as well as other network economics, are
actually obstacles to competition, rather than assurances of it.™

(] Demand Elasticity

53.  AT&T maintains that a high own-price elasticity of demand for long-distance
services prevents AT&T from possessing or exercising market power.'® AT&T argues that
churn data are a key indicator of the demand responsiveness of the market and the inability
of any single carrier to exercise market power.'® According to AT&T, consumers changed
carriers 18 million times in 1993 and 27 million times in 1994.'' AT&T estimates that, of
the 27 million changes in 1994, over 19 million were by customers who made only one
change during the year.'? Thus, according to AT&T, about one in five residential customers
changed carriers at least once last year.'? Finally, AT&T states that for 1995, consumer
churn is running at an annual rate of 30 million carrier changes. '*

54. IDCMA contends that AT&T's churn argument is misleading with respect to
business customers.'® IDCMA points out that the chumn rate for business services is
substantially less than residential chum because switching carriers in the business sector is

7 Joim Bell Companies June 9, 1995 Comments at 2-4.

' Id. at 4-5; se¢ also Ad Hoc IXCs November 12, 1993 Comments at 26; WilTel
December 3, 1993 Reply Comments at 3, 11.  Ad Hoc IXCs and WilTel contend that
it is inappropriate to use the excess capacity of intesexchange carrier transmission
facilities as a measure of competition in the market.

'® The own-price clasticity of demand measures the responsiveness in the demand for
AT&T’s services to changes in AT&T's prices, given that competitors’ prices are
held constant. S¢e, £.8., James W. Henderson & Richard E. Quandt, Microeconomic

Theory: A Mathematical Approach (3rd ed. 1980).
1 AT&T April 24, 1995 Ex Pang Filing at 33.

",

2 Id, at 33-34,

' Id, a1 34,

"

4 IDCMA June 9, 1995 Comments at 8.
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far more difficult and costly than switching carriers for residential services.'* IDCMA adds
that most business customers obtain long-term service contracts that may include severe early
termination penalties.'” TRA argues that many resellers have entered into long-term
contracts with AT&T because of a perceived necessity, deriving from business customer
demands for an "AT&T product,” owing 10 AT&T's dominance in the market, rather than its
ability to offer more competitive terms and conditions than its competitors.'* Sprint argues
that the number of consumers who believe that AT&T is the best in terms of overall
satisfaction suggests that those customers do not perceive the services of competitors to be
equivalent substitutes to AT&T's services.'® The Joint Bell Companies assert that neither
churn among residential customers, nor the advertising campaigns that prompt it, prove that
the interexchange market is competitive.'* The Joint Bell Companies argue that firms not
competing on price often shift their efforts 1o attracting customers through advertising,
because increasing price/cost margins makes gaining a new customer relatively profitable.'*!
They fun‘l:zer argue that advertising may make the market less competitive by differentiating
products,

[()] AT&T's Cost Structure, Size, and Resources

55.  Several commenters argue that AT&T is dominant simply by virtue of its
lower costs, sheer size, superior resources, financial streagth, and technical capabilities.'® A
number of commenters argue that AT&T's size and usage requiremeats permit it fo enjoy a
substantial competitive advantage over its rivals in the form of volume and term discounts

“I1d a9

147 ldu.

'Y Ex Pamte Presentation of Telecommunications Rescllers Association in Opposition to
AT&T's Motion for Reclassification as a Non-Dominant Carrier, CC Docket No. 79-
252, filed August 28, 1995 at 26.

> Sprint November 12, 1993 Comments at 9.

1% Joint Bell Companies June 9, 1995 Comments at 12.

151 m.

'“? Id,, Attachment E, William E. Taylor and J. Douglas Zona, “Analysis of the State of
Competition in Long-Distance Telephone Markets,” at 37-38.

'? Sprint November 12, 1993 Comments at 9; IDCMA November 12, 1993 Commeats
at 8-9; Alascom November 12, 1993 Comments at 5; Joint Bell Companies November
12, 1993 Comments at 5; SP November 12, 1993 Comments at 2; ANI November 12,
1993 Comments at 27-28.
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with local exchange carriers (1LECs) and competitive access providers (CAPs).'* They
further argue that because most non-dominant carriers do not have the traffic volumes to
wppondedicnedmnspon facilities — and thus must buy more of the higher-priced switched
transport services — AT&T, mtheabmofdommntwnermguhnon could use this cost
advantage 1o adopt anticompetitive pricing strategies. 8% LDDS argues that, due to ATET's
existing collocation agreements with LECs, AT&Thaseujoyedmduoadmluge charges for
special access facilities between the LECs’ sexving wire centers and its points of presence.'®
WilTel argues that, because AT&T purchases over half of all interstate access, it retains
unparalieled power to extract discriminatory price concessions from access providers.'”
W\l'l'elconclmhstlmAT&Ths “effective economic control” of local bottleneck facilities
and that this is evidence of AT&T's dominant position in the marketplace.'* Consequently,
WilTel argues that interexchange carriers who lack the same market power will be at 3
competitive disadvantage relative to ATET H AT&T is reclassified as non-dominant.'”

56. AT&T responds that its alleged access cost advantages provide no basis for
aeaying ATAT's motion. ATET asserts that the Commission considered and rejected these
chims in the Firgt Interexchange Competition Qmder.'* AT&T aiso argues that the recent
changes to the Jocal transport rules were exceedingly modest and will only allow AT&T to
participate in the substantial savings that would have been available to it under cost-based

* Compte! June 9, 1995 Comments at 17-19; TRA June 9; 1995 Comments at 10;
LDDS November 12, 1993 Comments at 1-3; Sprint November 12, 1993 Comments
at 13-16; MCI November 12, 1993 Comments at 17-18; WilTel November 12, 1993
Comments at 4-5; CompTel November 12, 1993 Comments at 11; ACTA November
12, 1993 Comments at 9; Joint Bell Companies November 12, 1993 Comments at 8-
10; Ad Hoc IXCs November 12, 1993 Comments at 26-27.

13 See LDDS November 12, 1993 Comments at 1-3; Sprint November 12, 1993
Comments at 13-16; WilTel November 12, 1993 Comments at 5; ACTA November
12, 1993 Comments at 9; TRA June 9, 1995 Comments at 10; CompTel June 9, 1995
Comments at 17-19.

1% LDDS November 12, 1993 Comments at 2-3.

' WilTel November 12, 1993 Comments at 4; se¢ alyo WilTel December 3, 1993 Reply
Comments at 3-4.

18 WilTel November 12, 1993 Comments at 7.
"I oas.

0 AT&T December 3, 1993 Reply Comments at 18 n.33 (citing First Interexchange
Competition Onder. 6 FCC Red at 5890).
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pricing.'' AT&T further contends that its evidence and methodologies concerning prices,
costs, price/cost margins and other pricing trends, are accurate and appropriate, and that
AT&T has in fact passed through to consumers reductions in LEC access charges.'®?

(2)  Discussion
(a)  Supply Elasticity

57 Itis well-established that supply and demand elasticities are properly
considered in assessing whether a firm has market power in the relevant product and
geographic markets.'® The Commission explained in the First Interexchange Competition
Order that there are two factors that determine supply elasticities in the market. The first is
the supply capacity of existing competitors: supply elasticitics tead to be high if existing
competitors have or can easily acquire significant additional capacity in a relatively short
time period. The second factor is low entry barriers: supply elasticities tend to be high even
if existing suppliers lack excess capacity if new suppliers can eoter the market relatively
casily and add to existing capacity.'*

58.  We find that, in the interstate, domestic, interexchange market, supply is
sufficiently elastic to constrain AT&T"s unilateral pricing decisions. In making this
determination, we find that "AT&T's competitors have enough readily available excess
capacity to constrain AT&T's pricing behavior - j.e., that they have or could quickly
acquire the capacity to take away enough business from AT&T to make unilateral price
increases by AT&T unprofitable. "'

59.  AT&T asserts, and 0o one disputes, that MCI and Sprint alone can absord
overnight as much as fifieen percent of AT&T's total 1993 switched demand at no
incremental capacity cost; that within 90 days MCI, Sprint, and LDDS/WilTel, using their
existing equipment, could absorb almost one-third of AT&T"s total switched capacity; or that
within twelve months, AT&T’s largest competitors could absorb almost two thirds of

! Id, at 18-19.
"2 ATAT June 30, 1995 Reply Comments at 27-32.

' Sge William M. Landes & Richard A. Posner, Market Power in Agtitrugt Cases, 94
Harv. L. Rev. 937, 945-52 (IQBK),E TbomasSulhvmandleﬁmyL Harrison,

pderstanding Aptitn nd Ecopomi ations 222-24 (1988).
** First Interexchange Competition Order, 6 FCC Red at 5888.
'* See id.
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AT&T's total switched traffic for a combined investment of $660 million.'* Thus, AT&T’s
competitors possess the ability to accommodate 2 substantial number of new customers on
their networks with little or no investment immediately, and relatively modest investment in
the short term. We therefore conclude that AT&T's competitors have sufficient excess
capacity available to constrain AT&T s pricing behavior.

60.  Sprint’s argument that AT&T's competitors would not make the necessary
investment to accommodate large additional traffic, resulting from a price increase by
AT&T, because AT&T could immediately decrease its prices, is inapposite. Sprint assumes
that a one-time massive capital investment would be necessary for AT&T's competitors to
begin adding customers. The issue, bowever, is not whether Sprint and MCI could and
should expand their networks so they can serve all of AT&T s customers within a short time
frame. Rather, the issue is whether, in the short term, Sprint and MCT have sufficient
available excess capacity to add a significant oumber of new customers.'" The evidence
shows that Sprint and MCI can add significant numbers of new customers with their existing
capacity and add incrementally to this capacity as new customers are added to their networks.

61. In general, entry into the interstate long-distance market is not prohibited by
regulation.'!  Although facilities-based entry into long-distance requires a substantial initial
network investment,'* resellers have avoided these sunk costs by leasing the excess capacity
of existing facilities-based carriers.™ In addition, some resellers grow 1o become regional or
even national facilities-based competitors (such as ALC/Alinet and WorldCom, formerly
LDDS/WilTel).””" Such entry can put downward pressure on price if AT&T attempts to
charge a supra-competitive price.'™

% See AT&T April 24, 1995 Ex Pane Filing at 16.
'’ see First Intcrexchange Competition Order, 6 FCC Rcd at 5888.

W AT&T April 24, 1995 Ex Panie Filing, Attachment G, Affidavit of B. Douglas
Bernheim and Robert D. Willig, at 134. We note, however, that there are
restrictions, upder Section 310 of the Act, on entry by foreign companies, and
domestic companies with cermain percentages of foreign ownership. The Regional
!!lepenﬁngCompmiu(RBOCs)msimihﬂypmhiﬁwdﬁmemuingm
interstate long-distance market by judicial decree under the MFJ.

'“ 14, at 131.
™4, at 132,
17 ldb

17 Finally, we note that reseller entry does not necessarily imply that AT&T is holding
{continued...)
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62. We find unpersuasive the arguments that intcrexchange carriers other than
AT&T, MCI, and Sprint are too small to exert competitive pressure. In 1994 those other
carriers accounted for 17.3 percent of interstate interexchange reveaues, which is
approximately equal to MCI’s revenues.'™ In addition, the commeanters fail to provide any
evidence about the relative size of each of these other carriers. Finally, the commenters fail
mpmvidcmyevidencethﬂﬂmmpaniescouldMexpmdwmveaddiﬁoml AT&T
customers should AT&T attempt to charge a supra-competitive price. In fact, these carriers
have increased their share from 11.8 percent in 1991 to 17.3 pescent in 1994, thus
demonstrating their ability to attract and serve new customers.™

) Demand Elasticity

63. mmmmmmmwmmmy
demand-ehsﬁcandwillswitchtoorﬁomAT&Tinordertoobuinpﬁcem&nionsmd
desired features.'™ AT&T's studies sbow that as many as tweaty percent of its residential
cumm,wﬁngﬁmmdmmnlmmwAT&T,Wimmchm
carriers at least once a year.'™ This high churn rate among residential consumers —
approximately 30 million changamexpeacdinlm—demonmﬂmthmwmm
find the services provided by AT&T and its competitors to be very close substitutes.'”

64. mhrgeamwmxcmeunienwuﬁnuauypmmmnﬁmdimmphm,
which meet the needs of customers with different calling pattems (¢.g., volume discounts,
aﬂhgdmles,pomﬁudnm)mdoﬁ'eraﬂnwudsmaﬁcemidaﬂiﬂmmmw
switch carriers. These carriers have also speat significant resources to market and advertise
their services and prices to residential customers. One study offered by AT&T indicates that

(. continued)
prices above the competitive level, but rather could simply imply that there is a large
enough difference between the price AT&T charges onc group of customers and
another to make reseller arbitrage profitable.

™ Report, Long Disiance Market Share, First Quanter 1995, Industry Analysis Division,
Common Carrier Bureau, Federal Communications Commission at 12 (rel. July 21,
1995) (JAD 1995 Long Distance Market Share Repont).

174 m

' See AT&T April 24, 1995 Ex Pante Filing, Attiachment O (Total Industry Churn
Chart); First Intesexchange Competition Order, 6 FCC Red at 5887-88.

"6 AT&T April 24,1995 Ex Pane Filing, Amachment G, Affidavit of B. Douglas
Bernheim and Robert D. Willig at 141,

M AT&T April 24, 1995 Ex Parte Filing at 34.

3305




AT_&T's advertising increased 85 perceat between 1989 and 1992 10 $1.6 billion. '™ We
believe ﬂnnhece fld.s, l.longwiththeb.igh chum rate among consumers, suggest that AT&T
hclsthelbdﬂymnmﬂspdceunihmnﬂylboveoompaiﬁvelevekinmcpmvisionof
long-distance residential services. We reject the argument that high advertising expenditures
by long-distance carriers indicate a lack of competition. The fact that AT&T and its
competitors adventise their discount plans, and not their basic schedule rates, demonstrates
ﬂntldvetﬁxin;isminmminemwithmivepﬁcecompeﬁxion. Similarly, that
MW'WMMyMWBMMMMWMM
compeuuon,simcthcuniermybedesigningumngphnsww:aqmiﬁcmpsof
consumers.

65.  We also find, consistent with the Firg Interexchange Competition Order, that
business customers are bighly demand-elastic. In that order, the Commission discussad in
detail the high demand clasticities of business telecommunications users. Specifically, the
cmmmmmm'mymwmmm
than ATAT and accord full consideration to these proposals.™™  Furthermore, we found that
lmsimnumoonsidenheoﬁeﬂnpofAT&T:mpedmmbeﬁmﬂninquﬂityw
AT&T's offerings.'® Purchasers of business services, the Commission found, were also
mommmmugubkmmmtheyhsylndoﬁmmﬁcdxiﬁom
Mmmmmmmmmmmnmm
offerings and prices that are available to them ' While TRA argues that in the resale
ommhhﬁnmmmpﬁumlyn'AT&Tmo&m.'dupﬂemeabﬂhyof
AT&T's competitors to offer more competitive terms and conditions, this does not mean that
AT&T has the ability to control price. In addition, evidence in the record indicates that in
1994,AT&TmppliedodyZSﬁpetcunofthemxﬁmtdyu.Abimonian
wetetuold,mddmbylm,AT&TwmnmplymlyZO.Jmmofmeappmximwly
$5.6 billion services that are resold.'™® Consequently, TRA's summary assertion is not
mfﬁcieuloumeuwdepmﬁwmuﬁndiminthe ith
Ornder. ‘Awmﬂingly,weamxmwrﬁndinpinthe ith
thuhnmwamxmh;ﬂydamnd—em The willingness of business and
msldennﬂmnomenmswhchbng-dimmcpmvidmisevidenceohhckofmpowet
on the part of AT&T.

" AT&T Motion, Appendix A, Michael E. Porter, "Competition in the Long Distance
Telecommunications Market,” at 6-7 (1993).

' Furst Inerexchange Competition Order, 6 FCC Rod at 5887.
1% m‘
W4 st $887-88.

" Ex Pang Presentation in Support of AT&T's Motion for Reclassification as a Non-
dominan Carrier, CC Docket No. 79-252, filed August 19, 1995, &t 5.
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66.  In concluding that residential and business customers are demand elastic, we
do not discount the significance of AT&T's goodwill or consider it to be of no marketing
value 10 AT&T. As the Commission stated in the Firt Interexchanec Competition Order,
*{i)n any market in which relatively new eatrants compete againyt one or more established
incumbeats, goodwill is bound to play a role, in some cases a prominent role. "' That does
not mean, however, that AT&T has market power or that residential and business customers
are demand inelastic. Particularly where business customers tend to be sophisticated and
residential customers show high chum rates, the significance in the marketplace of name
recognition and historic goodwill is reduced.

(c)  Market Share

67.  AT&T's steadily declining market share for long-distance services also
supports the conclusion that AT&T lacks market power in the relevant market. At the time
of the Competitive Carricr Firgt Repont and Qrder, AT&T had approximately 90 percent of
the overall long-distance industry revesues. From 1984 to 1994, AT&T's market share, in
terms of both revenues and minutes, fell from approximately 90 percent to 55.2 and 58.6

percent in terms of revenues and minutes respectively, '™

68.  Although several parties argue that AT&T's overall market share of 60 percent
is inconsistent with a finding that AT&T lacks market power, we disagree. It is well-
established that market share, by itself, is not the sole determining factor of whether a irm
possesses market power. Other factors, such as demand and supply elasticities, conditions of
entry and other market conditions, must be examined to detcrmine whether a particular firm
exercises market power in the relevant market.'® As we noted in the Firgt Interexchange

'® Firgt Interexchange Competition Qrder, 6 FCC Red at 5888,

% See Appendix B, Figure 1. Sge also IAD 1995 Long Distance Market Share Repornt
at 13,

' See United Statcs v, Genera} Dynamics Corp., 415 U.S. 486, 498 (1974) (market
share is imperfect measure because market must be examined in light of access to
alternative supplies); United States v, Baker Hughes, Inc., 908 F.2d 981, 986 (D.C.
Cir. 1990) (market share statistics "misleading” in a “volatile and shifting” market);
United Stages v, Syufy Enterprises, 903 F.2d 659, 664-67 (9th Cir. 1990); Ball
Memorial Hosp., Inc. v. Mutual Hosp. Ins., Inc., 784 F.2d 1325, 1335-36 (7tk Cir.
1986); Review ; 1 Joverni ti
Television Satellite Stations Review of Policy and Ritles, MM Docket Nos. 91-221,
87-8, Further Notice of Proposed Rulemaking, 10 FCC Red 3524, 3535 (1995). Sec
generally Phillip E. Arceda, Hetbert Hovenkamp, & Jobn L. Solow, A Auntitrust

A i Anti Princi d ir Application 83-302 (1995)
power).

3307



Competition Order, “(m)arket sharc alone is not necessarily a reliable measure of
competition, particularly in markets with high supply and demand elasticities.”'%

69.  Our determination fifteen years ago in the First Report and Order that AT&T
posscssed market power rested on several market characteristics, including the facts that
AT&T controlled, through its ownership of the Bell Operating Companies, local access
facilities for over 80 percent of the nation’s pbones, and that AT&T was virtually the only
supplier of all interexchange services. While divestiture removed AT&T s coatrol over local
bottleneck facilities, the interstate, interexchange market was still in its infancy and therefore
did not support a finding of non-dominance for AT&T.

70.  Today, conditions in the market are far different. First, AT&T has not
controlled local bottleneck facilities for over ten years. Second, AT&T faces at Jeast two
full-fledged facilities-based competitors. Both MCI and Sprint have nationwide networks that
are capable of offering most coasumers an aliernative choice of services relative to AT&T.
mmmon,mmuumﬂmmmwmwm(wm,
formerly LDDS/WilTel), which primarily serves the business market and could enter the
residential market segment, and dozens of regional facilitics-based carriers. There are also
several bundred small carriers that primarily resell the capacity of the largest i
carriers. We believe that the significant excess capacity and large sumber of long-distance
carriers limits any exercite of market power by AT&T.

71.  Third, virtually all customers today, including resellers, have numerous
choices of equal access carriers employing facilities or resale, or both. Equal access was
mainly implemented by the local exchange carriers between 1984 and 1989. In 1984, equal
access was not available. MajorcompaitmmchuMClmdSpﬁmdidnmhveequﬂ
access in a majority of central offices until 1989. By 1994, equal access was available in 97
percent of the central offices, and was available to all long-distance carriers. Taken together,
these changes in market conditions warrant our reconsideration and reevaluation of AT&T's
classification.

T2. ﬂwbehavioroflhcmarke(betweml%mdlmmumimmseﬁvﬂry
among AT&T, MCI and Sprint. Moreover, we note that AT&T's market share fell
approximately 33 percent between 1984 and 1994, The fact that the rate of decline of
AT&T’s market share has decreased during the last five years is not an indication of market
power. hﬂa;hmyﬁnﬂymmfmdm,dmlm,mwm,imhding
mselkn,hvehdmdcboiwsofequdmum,mddmAT&Tsmpaﬂm
mlongcrhavedundmugeofbwummumeubbdmwundmpﬁceAT&T
and capture market share. Accordingly, we find the decline in AT&T"s market share
suggests that AT&T no longer possesses market power.

' First Interexchange Comipetitiop Onler, 6 FCC Rcd at $890).
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(d) AT&T's Cost Structure, Size, and Resources

73.  Sevenl parties claim that AT&T retains market power simply by vume of its
lower costs, sheer size, superior resources, financial strength, and technical capabilities. We
do not find that these advantages, by themselves, confer market power on AT&T. As we
observed in the ition proceeding, the issue is not whether ATAT has
advantages, but "whether any such advantages are so great to preclude the effective .
functioning of a competitive market."'™ It is not surprising that an incumbent would enjoy
certain advantages, including resource advantages, scale economies, long-t_erm relationships
with suppliers (including collocation agrecments), and ready access to capital. Such
advantages, however, do not 3 fortiori indicate that AT&T has a lowerooststn_xctumﬂm can
give it an unfair competitive advantage over its competitors. As we discussed in the First

it , in comparing cost structures of competing carriers, it is
not enough simply to Jook at access or transport costs. The fact that "AT&T may pay lower
transport charges than a competitor in a particular LATA . . . does not mean that its overall
transport cost structure is lower than those of its itors.*'™ Moreover, such
advantages, if they do exist, do not indicate that AT&T has the ability to control price.
Volume and term discounts, for example, are expressly permitted by the Commission so that
firms can take advantage of their size. That AT&T is in a position to obtain volume and
term discounts from CAPs and LECs does not necessarily confer market power on AT&T.
Indeed, there is no evidence that the advantages enjoyed by AT&T with regard to volume
and term discounts give AT&T the power to sustain prices profitably above the competitive
level. As we noted in the it 2, the "competitive process
itself is largely about trying to develop one’s own advantages, and all firms need not be
equal in all respects for this process to work.”'® Nothing in the record in this proceeding
demonstrates otherwise. Accordingly, we do not find that AT&T's size or cost Structure
constitutes persuasive evidence of market power.

b. Specific AT&T Service Groupings

74.  As we have stated above, AT&T's ability to control the price of individual
services within the overall relevant market is not the determining factor in assessing AT&T's
dominance in the interstate, domestic, interexchange market. Nonetheless, 2 number of
parties on the record have rised arguments regarding AT&T's alleged market power with
respect to specific services. Accordingly, we now examine AT&T's provision of a number
of individual services, to assess their effect on AT&T's overall market power.

'Y First Interexchange Competitiop Order, 6 FCC Rcd at 5891-92.
' 1d, at 5890.
'™ 14, at 5892.
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